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I. 
Our STATIC CIVIL AVIATION POLICY (1939-1960) 


NITED STATES civil aviation policy! has changed very little in the last 

twenty years. It has veered slightly from side to side and we have 

made some costly concessions in terms of traffic and routes, but on the whole 
we have clung to certain so-called “Bermuda principles.” 

Our international aviation policy making procedures have changed hardly 
at all since they were originated fifteen years ago. 

During this same period the whole world has been undergoing the great- 
est upheaval since the Ice Ages—not only in aviation, but in politics, 
commerce, agriculture, and in science and technology. 

This strange lack of policy change in this new, vital, dynamic institution 
of international civil air transportation leads to questions: 

Is our present international civil aviation policy working so well that 
there is no need for a change? 

Is our static international civil aviation policy due to lack of under- 
standing of international civil aviation’s importance in world affairs? 

Is it due to a preoccupation with intercontinental ballistic missiles, satel- 
lites, supersonic military jets? 

These are a few of the questions which haunt us today, beset as we are 
by “jet age” problems and clear and unmistakable signs that United States 
leadership and prestige in international civil aviation is weakening.” 

There is some truth in all the charges implied in these above questions. 
We have been preoccupied with intercontinental missiles, nuclear bombs and 
satellites, and this is only natural since survival is the principal reason for 
us to exist as a nation, and we are faced with a huge, powerful nation 
armed with nuclear weapons and committed to our destruction. 





1This seems a good place to define the word “policy.” National interests are 
the ends for which a nation exists and acts. Survival of a nation and its people is 
the basic national interest. Betterment of the life conditions of the people of a 
nation is second in importance. A national objective is a goal which, if achieved, 
would further the national interest. It is our national interest to survive as a 
nation. To realize survival we must prevent Communist conquest—this is an 
objective. To achieve this objective we must adopt plans or policies. Rehabilitating 
Europe (The Marshall Plan); alliance such as NATO; encouraging Free World 
commercial integration, are examples of policy. 

2Our airlines hauled better than 61% of the transatlantic traffic in 1950. 
They hauled about 40% in 1959. 
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However, the greater weakness in our international civil aviation policy 
making seems to be the failure on our part to appreciate international civil 
aviation’s great importance in our over-all foreign policy. 


at. 
THE IMPORTANCE OF INTERNATIONAL CIVIL AVIATION 


The major objectives and policies of United States foreign policy are, of 
course: (a) military preparedness to deter attack and destruction by Russia; 
(b) military alliances with the other free nations of the world, some of them 
involving military aid; and (c) the establishment of international coopera- 
tion, mutual assistance, and peace among the free nations of the world. 
Because the United States is the only nation large and powerful enough to 
oppose Russian aggression, it has naturally fallen to our lot to lead the 
hegemony of free world nations. It would seem elemental that transporta- 
tion, and particularly transportation by air, is basic, not only to military 
preparedness and alliances but to peaceful international cooperation, mutual 
assistance, commerce and trade and the spread of peaceful industrialism. 

Professor Arnold J. Toynbee pointed this out in his “Study of History.’ 
Communication by means of rapid and efficient transportation of people, 
property, mail, books and other recorded matter, he observed, had been the 
most important and basic of all the institutions of the societies of nations 
from the beginning of recorded time. He gave, as an example, the network 
of roads of the Roman Empire, the Ottoman Empire and the Inca Empire. 
He pointed out that without rapid communication there would have been 
little person-to-person communication and understanding between the nations 
making up an empire; no dissemination of administrative decisions; little 
spreading of information or knowledge by the written or spoken word; no 
rule of law and order. 

The United States has no imperialistic ambitions, but if Toynbee’s thesis 
be true in respect to a society or empire comprised of subject nations, it is 
doubly true with regard to that loosely bound hegemony of nations which 
we call the “Free World,” led by the United States. The hegemony consti- 
tuting the free world has none of the “bonds of empire.” It has no centrally 
commanded army; no universal law and law courts; no capital city, central 
police force, or official language. 

The free world nations are held together only by their common national 
interests, mutual assistance and cooperation, and military alliances. It seems 
obvious that communication by means of rapid and efficient transportation 
of persons, property, and information is of absolute necessity to the exist- 
ence of such communities of nations; and since the leadership of these 
hegemonies has been entrusted to the United States, it follows that the 
United States must establish and maintain a foremost place in this most 
flexible, rapid and efficient means of transportation—civil air transport. 

A brief review of the history of our international aviation policy might 
aid understanding as to why our policy makers seem to have lost sight of 
the heart of the matter. However, before we touch the high spots of inter- 
national aviation history since the turn of the century, it might first be 
profitable to consider certain international “terms of reference” or inter- 
— “social laws” which have had a lot to do with controlling the events 
recited. 


III. 
THE EQUATION OF INTERNATIONAL POLITICS 


Throughout history there are certain factors which appear so constantly 
in the dealings between nations that they seem common to all times and to 





8 Arnold J. Toynbee, “Study of History,” Book VI, Cambridge Press. 
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all nations. They are so sequential that they seem “laws.” If we keep them 
in mind and comprehend the variables when they occur, we may better 
understand the particular problems to be solved. 

These “constants” seem to be: 


(a) 


~ 
ao 
~ 


(c) 


(d) 


National Interests. The ultimate national interest of all nations is 
to survive as a nation. It stems from Man’s urge to stay alive. 

The penultimate national interest is to better the life conditions 
of the nation’s people. 

The third basic national interest—(and the one that paradoxically 
has been the heartland reason for the start of most wars) is the 
urge to expand territorially or commercially in order to provide for 
increasing or excessive population growth. For example: Since it 
is our national interest to survive, we must be prepared to defeat 
Communist conquest—an objective. To achieve this we have adopted 
many policies such as rehabilitating Europe; military preparedness; 
alliances such as NATO and SEATO; and encouraging the commer- 
cial integration of Europe. 

National Comprehension. A second constant, which also seems to 
have the inevitability of a scientific law, is that nations do not 
and cannot comprehend or understand anything beyond what each 
particular nation thinks is its own national interest—no matter how 
enlightened. And this national interest may be very short term 
and very expedient. 

This leads to a third constant or “law.” Since our interests, objec- 
tives and policies (plans) which we believe vital to our national 
survival or betterment (leadership in civil aviation, for example) 
must inevitably clash with what other nations believe to be in their 
own national interest,5 our power or capability of achieving our 
complete objectives (international civil aviation, for instance) and 
to carry out our policies is relative and limited. We may believe it is 
essential in our national interest to operate national airlines to and 
over the territory of another nation, although that nation is geo- 
graphically and economically incapable of operating an efficient 
international airline itself. The other nation may, and usually does, 
think otherwise. If she believes it is in her national interest to fly, 
she will demand reciprocal rights to fly to cities in the United States, 
even at a huge loss.® She cannot comprehend facts to the contrary. 
National Pride and Prejudice. Still another singular “behavior” 
pattern of Man, reflected in international relations to such a degree 
that it may be accepted as a constant factor in the equation of inter- 
national politics, and in some degree related to the above, is the 
collective belief of the peoples of a nation that his town, his com- 
munity and his nation is the best in the world, and his nation must 
and should have a national airline or two. 


We shall see that these four constant factors have colored, and even to a 
large extent controlled the negotiations between nations relative to inter- 
national civil air transport. 

As we said, these factors seem constant and common to all nations; 
however, there are several peculiarly American concepts which run like a 
red thread through all of our own international aviation history. They 
might well be called “American dreams.” 





4 George F. Kennan, “American Diplomacy,” 1900-1950, Chicago Press, p. 103. 


p. 
1, 1960 





6 There were approximately 200 airlines flying international routes on January 


‘ . Major Problems of U.S. Foreign Policy, 1950-1951, Brookings Institution, 
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FV. 
AMERICAN DREAMS‘ 


We cannot really understand our conduct regarding international avia- 
tion diplomacy during the past forty years unless we take into consideration 
what James Truslow Adams has called the “American dream’”—a dream 
which we have attempted to carry over into our international treaties and 
agreements. It is the belief in the value of the common man, and the hope 
of opening every fair avenue of opportunity to the individual. We sometimes 
call a phase of it “equal opportunity” and “free enterprise.” Our business- 
men (and our policy makers are often businessmen on leave) often see no 
reason why this belief should not be transposed to our diplomatic dealings 
and the concept adopted by the rest of the world. The corollary of the 
“American dream,” of course, is fierce competition. 

Now, the older and more sophisticated nations of the Eurasian land 
mass cannot and do not embrace this concept. There are just too many 
people, too little land, and too few opportunities to go around. These nations 
are adjusted to divide the opportunities. 

A second “dream” is our “legalistic-moral” concept of world diplomatic 
relations. We often choose to ordain a simple treaty or agreement, arrived 
at by bargain and compromise, with some sort of legal or moral value—in 
aviation, for example, the “Bermuda principles.” Ofter the “principle” 
seems to be in the image of some domiciliary law of the United States, such 
as our laws against monopoly—which serve very well to govern the relations 
of individuals and businesses in the United States, but are incomprehensible 
to the nations of the Arab League, or the nations of cartel-minded Western 
Europe. 

A third myth or dream common to most nations but particularly cher- 
ished by Americans, is that we have an inherent superiority in the scientific 
and technological fields—‘“the know-how.’’8 Sputnik and the “Moon Rocket” 
rudely shattered this dream. 

Although these three American “dreams” cannot possibly be accepted by 
most of the one hundred nations of the five existing civilizations,® yet our 
international aviation concepts and plans often seem to have been shaped 
within the context of them. 


V. 
A REVIEW OF OUR PAST AVIATION POLICY 


Homer, one of the wisest of the Greeks, observed that it is well to look 
both forward and backward, “that the best may come to pass.” A brief 
review of our own civil international aviation policy over the past forty 
years and a glimpse of the future may help us understand our present 
problems and to plan better. 





7“The Epic of America,” James Truslow Adams; Little, Brown & Co., 1932, 
p. 198. See also “American Diplomacy,” 1900-1950, George F. Kennan, University 
of Chicago Press. 

8“The Forgotten Man and Other Essays,” William G. Sumner; “Science of 
Society,” William G. Sumner and A. G. Keller, New Haven, 1927; “Brass Tacks,” 
A. G. Keller (Knopf) 1938. 

® Arnold J. Toynbee, “A Study of History,” abridged edition, Vol. 2, pp. 8-11. 
The five civilizations are: 

(1) The Western Civilization—our own; 

(2) The Orthodox Christendom, including Russia and Eastern Europe, greatly 

influenced by Communism; 

(8) The Hindu Civilization; 

(4) The Islamic Society, including Egypt and the Middle East; 

(5) poe Far Eastern Society, including Red China, Japan, Indonesia, Indo- 

ina, ete. 
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The First World War and the Paris Convention. Before World War I, 
heavier-than-air aircraft was just a fantastic plaything. Our armed forces 
were not even aware of its military implications in 1908, when the U. S. 
Army Signal Corps bought one “Wright machine.” World War I took air- 
craft out of the category of an exciting toy. With the memory of bombings 
and smoking cities in their minds, the statesmen of Europe and America 
met in Paris in 1919 and drafted a Convention for the Regulation of Air 
Navigation. 

The “problem” the statesmen faced at Paris was not a new one. The 
control of boundaries and communications (and certainly the transportation 
of persons and property must be considered communications) has been 
recognized as a matter of national sovereignty for thousands of years. Only 
the vehicle of communication was new. It was unique, and it possessed very 
lethal qualities. Pragmatically, the European statesmen were more concerned 
with the dangers than the benefits. 

One thing could be counted on for certain—each nation at the Paris 
Conference would act for what it considered its own national self-interest 
in the matter. 

The treaty drafted at Paris recognized that every nation had exclusive 
sovereignty over the air space above its territory. 

The United States signed it, but it was not ratified. Not because it 
thought the concept wrong or evil, we were just too preoccupied with the 
League of Nations and other matters. Later, in 1929, the United States did 
sign and ratify the treaty growing out of the Havana Conference, which also 
guaranteed national sovereignty of air space. We reasserted this same 
concept again in the Chicago Convention in 1944, the first article of which 
provides that: “The contracting States recognize that every state has com- 
plete and exclusive sovereignty over the air space above its territory.” 

It would have been incredible if any convention on civil aviation could 
have agreed upon any other rule. So long as civil aircraft are capable of 
carrying implements of war—nuclear bombs, cameras, biological weapons— 
we must accept the doctrine of the sovereignty of air space. We must also 
accept it as the cornerstone of any nation’s bargaining power in all civil 
international aviation negotiations. 

Europe Before World War II. We know now that neither the Paris Con- 
vention nor the Havana Convention safeguarded the life and safety of human 
beings, or maintained national sovereignty. It was totally ineffective when 
war broke out again in 1939. About the only thing it had accomplished was 
to foster twenty years of restrictive policies among the European nations 
in the field of peaceful transportation, commerce and trade. Most of the 
European nations considered the whole matter of aviation, both civil and 
military, a purely political problem. They did not think there was enough 
potential commercial market among the nineteen states of Western Europe 
to justify civil aviation as a profitable business enterprise.1!° The European 
nations thought, however, that it was very important to operate a national 
airline as a matter of national politics, prestige and pride and in some cases 
as a potential weapon. 

The great colonial powers on the other hand, such as Great Britain and 
Holland, considered civil aviation as a binder of empire. Insofar as Europe 
was concerned, the United Kingdom and Holland were restrictionists, 
although Great Britain had advocated “freedom of the air” at the Paris 
Conference. Insofar as routes to their colonies or dominions were concerned, 
they were very liberal, indeed, because liberality was needed on long trunk 
routes. 








10 “Economics of Air Transport in Europe’; League of Nations Publication, 
C. 97, M. 44, 1385 VIII; Feb. 1, 1935. Henri Bouché, Reporteur. 
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Absolutely, Mr. Brown. 1927-1939. In the United States the picture was 
different. The political hatreds and economic rivalries of the European 
nations which so retarded international aviation in Europe in the two 
decades, 1920-1940, did not apply to the Western Hemisphere. Competition, 
free enterprise, the hope of profits, and a people already accustomed to 
mechanized travel by rail and automobile, gave incentive to the rapid growth 
of our domestic civil aviation. When Juan Trippe, organizer and president 
of Pan American World Airways, assisted by Mr. Postmaster General 
Brown, began flying from Miami to the Caribbean and to Latin America in 
1927, our domestic lines were already criss-crossing the United States. Mr. 
Trippe and General Brown went ahead in Latin America, and elsewhere. 
Mr. Trippe, acting as a sort of “secretary of state, pro tem,” stretched Pan 
American’s operation all over the world. It is a good thing he did, because 
United States international civil aviation got little help from the other 
governmental department heads, and Pan American’s pioneering was to 
prove invaluable in the war to come. 

The Department of State’s contribution was not negligible during the 
latter part of this period, however. True, most of the bilateral aviation 
agreements had been negotiated by Pan American itself, with the approval 
of State; but extensive bilateral negotiations with Great Britain were con- 
ducted by the Department, and only bogged down because Great Britain 
was not yet ready to fly the Atlantic. 

The Chosen Instrument and International Competition. International 
aviation is expensive, but every sovereign government seems bent to operate, 
or to encourage private persons to operate international airlines. 

Because it is so expensive, and because European nations regard inter- 
national aviation as a political matter, most nations chose one airline as its 
chosen instrument, nationalized it or covered all its losses from the public 
treasury. Competition was between nations. It was not “private competition” 
as we know it in the United States. 

The United States, following the “American Dream’!! of free and indi- 
vidual enterprise, believed that competition on high density international 
routes between two or more private American carriers should engender 
better operations than competition between a single “chosen” American 
carrier and the national airlines of other states. Pan American World Air- 
ways, having negotiated over sixty contracts for operating rights in Latin 
America, Europe, Africa and the Pacific area, believed to the contrary. She 
naturally thought she was entitled to be “chosen” as the United States flag 
carrier. It was a battle royal while it lasted. Pan American World Airways 
lost and, for better or worse, the United States had transposed the “Ameri- 
can dream” of competitive, private business and free enterprise into our 
international civil aviation picture. 

Despite all these internal and external aviation problems a remarkable 
network of international airways existed by the year 1939, and Pan Ameri- 
can, assisted by the Post Office Department, was largely responsible. Over 
one hundred ten thousand route miles had been established intercontinentally 
and almost every major power was flying them, or intended to fly them. The 
traffic over the Pacific and Atlantic in 1938 was infinitesimal (three thousand 
passengers) compared with the traffic carried today, but the art was new 
and the capacity to fly was limited. 

This was about the picture when World War II intervened. 

The War Years. 1940-1946. Ordinarily, there is little civil aviation activ- 
ity during wartime. Civil aircraft and personnel are drafted by the armed 
services for military purposes. This was true during the first four years of 
World War II. 


11 Supra Note 7, p. 9. 
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Early in 1942 the United Kingdom and the United States allocated their 
aviation responsibilities. The United Kingdom concentrated on tactical air- 
craft—fighters mostly—although it produced and flew some strategic night 
bombers; the United States concentrated on building and flying large stra- 
tegic bombers and large military transport aircraft. In an incredibly short 
time (assisted greatly by contracts with our major airlines) the United 
States was operating a world-wide military aircraft delivery and air trans- 
port system, equipped with navigational aids, airdromes, and hundreds of 
transport aircraft. In 1944, when it became apparent that the Allied Forces 
would win the war, the then Assistant Secretary of State, Adolf A. Berle, 
and the then Chairman of the Civil Aeronautics Board, Welch Pogue, urged 
an early meeting of Allied Nations to prevent this wartime aviation system 
from disintegrating at war’s end. 

The Chicago Aviation Conference. The conference was held at Chicago 
in November 1944. Delegations from fifty-four nations attended. 

Russia accepted an invitation, but she had no real intention to partici- 
pate.12 She accepted the invitation because she wanted to prolong as long as 
possible the deception that she was cooperating with the Allies. The Russian 
delegation turned back at San Francisco, using the very lame excuse that 
certain invited nations had pro-fascist!2 tendencies, although Russia had the 
list of invitees when she accepted. 

The Chicago Conference is a classical demonstration of the postulate 
that nations, no matter how enlightened, are not capable of understanding 
and comprehending anything beyond their own national interest. 

The United States had the capability to operate a worldwide system, and 
it deemed it in its own national interest: (a) to have access to this inter- 
national route pattern; (b) with the least possible control of frequencies,!* 
rates, or carrying capacity; and (c) an international aviation organization 
having the sketchiest of political and economic authority. In other words, 
the United States wanted free enterprise and “freedom of the air.” 

Great Britain, her dominions and colonies, needed a large measure of 
“freedom of the air,” too, but they had few large, modern, long distance 
aircraft, and few trained people capable of operating international airlines. 
She needed time to catch up and she intended to “drag her feet” until she 
had caught up. 

The other Western powers were in even worse condition in this respect. 
They naturally shared London’s alarm. They also needed time to catch up. 

No nation had any intention of tossing “sovereignty of air space” out 
of the window. It was their chief bargaining asset in the “horse trading” 
to come. 

There was no disagreement among the nations in the scientific and 
technical fields, because they all wanted to fly internationally eventually. 
There was a community of national interest in aircraft, airports, airways, 
procedures and safety—and besides, the United States either had paid, or 
would pay for the greater part of it. 

The Plans Offered at the Chicago Conference.® It might be well to 
describe somewhat in detail the principal plans offered for international 





12 Russia had imprisoned crews of Allied bombers forced to land in her terri- 
tory during the war, and had even held instructors sent by the Allies to teach her 
the operation of aircraft and navigational facilities. We learn the hard way. 

13 Proceedings of the International Civil Aviation Conference; 2 Vols.; Dept. 
of State; Govt. Printing Office. “The Right to Fly”; Cooper, Henry Holt & Co. 
“Our International Aviation Policy”; Hackford, Harvard Business Review, Sum- 
mer 1947. 

14 Frequency of schedules. 

15 Proceedings of the International Civil Aviation Conference; 2 Vols., Dept. 
of State, Govt. Printing Office Publication 2820. 
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aviation at the Chicago Conference. They covered most of the possibilities 
then, and continue to pop up occasionally now: 


(a) The United States Plan. A United Nations type of organization 
with considerable power in technical matters, but only a consultative 
function in economic and political matters; freedom of the air for 
peaceful civil aircraft, with as little regulation as possible; no dele- 
gation to any international authority to fix rates, routes, frequencies 
or capacity; 

(b) The United Kingdom Plan. An “International Air Authority” to 
determine and distribute frequencies, capacity, and to fix rates, 
routes to be agreed upon bilaterally or multilaterally, between 
nations; the “authority” to allocate frequencies among the nations 
flying each particular route, and to take action to maintain “broad 
equilibrium between the world’s air transport capacity and the 
traffic offering”; elimination of wasteful practices, unfair competi- 
tion, and the control of subsidies; 

(c) The Canadian Plan. An international authority to grant interna- 
tional routes; to determine frequencies and rates; to issue permits 
or franchises to international civil operators; arrange interchange 
of transit and transport privilege between airlines; to control sub- 
sidies by prohibiting rate cutting, or over-scheduling. A formula 
was presented for the initial allocation of capacity to be determined 
by the “authority,” i.e. 50% of the traffic taken on by the state of 
origin and destined for the territory of the other state; 

(d) Australian and New Zealand Plan. An international air transport 
authority responsible for the operation of air services on prescribed 
international trunk routes. Ownership of the aircraft and facilities 
on these routes to be in the Authority. 


It must be remembered that liberal governments were in power in the 
United Kingdom, Australia and New Zealand, and a liberal government 
controlled Canada. 

No formal plan was put forward by the European powers. Most of them 
were represented by governments in exile, and could hardly speak with 
authority. The record reveals, however, that (then as now) most of the 
European nations, except the Scandinavian States, Switzerland and Portugal, 
favored some sort of European cartel arrangement to restrict competition, 
and apportion traffic. 

It was apparent from the start that none of the “plans” were acceptable 
or were intended to be acceptable. Accordingly, two draft “agreements” 
were attached to the Convention to be acted upon by the states individually: 
(a) a transit agreement, generally necessary for any state which wished to 
engage in international aviation; and (b) a transport agreement broadening 
and liberalizing the “freedoms of the air,” which was not generally accept- 
able, and was only offered as a sop to the United States. 

The treaty finally adopted followed the conventional United Nations 
design with one significant departure: The establishment of an Air Naviga- 
tion Commission of twelve well-qualified experts to draft and keep up to 
date annexes! to the treaty which would establish the rules, procedures, 





16 The annexes covered: (1) rules of the air; (2) airworthiness of aircraft; 
(3) aircraft nationality and registration marks; (4) dimensional units to be used 
in air ground communications; (5) operation of aircraft; (6) aeronautical infor- 
mation services and aeronautical communications; (7) accident inquiries; (8) air 
traffic control, service in flight information and service alerting service; (9) meteor- 
ology; aircraft personnel licensing; (10) airfields; (11) aeronautical charts; 
— and rescue; and (12) facilitation, or border crossing, which is a field in 
itself. 
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qualifications and specifications necessary to establish a world-wide opera- 
tional aviation system. 

Frankly, this is about all we could have expected of the Conference. 
Economic and political questions in a world of over eighty sovereign nations 
with a war going on cannot be settled by a single multilateral treaty. The 
conflict of national interest is always too great. 

The Chicago Conference demonstrated one thing very clearly—that while 
each nation cannot comprehend anything beyond its own national interest, 
where these national interests coincide (as they did in the technical field) 
then mountains may be moved. If the Chicago Conference had not been held 
when it was held, the great wartime complex of international air transport 
routes, facilities, airdromes and operational procedures might have been lost 
for years. 

Insofar as the United States was concerned, we were forced to “line out” 
our own national interest at Chicago—our objectives and policies (plans) 
regarding international civil aviation. 

The United States had already sensed that it would be called upon to 
lead the so-called “Free World” in the century to come, and about the only 
bond between the free world nations was reciprocal trade and commerce, 
person-to-person contact, mutual assistance, and loose military alliances. 

Since our own survival hinged on this arrangement, it seemed imperative 
that we establish a foremost place in the air, including civil international 
air transport. 

Great Britain, with her dominions and colonies on her mind, felt the 
same about her own national interest, and she had no intention of dismem- 
bering the Empire. She intended to delay until she too was ready and 
capable of taking a leading part in international civil aviation!7—and the 
Commonwealth controlled the long, intercontinental routes by reason of 
sovereignty of air space. 

Since it was obviously impossible with the equipment and facilities 
available at that time to engage in long, international flights without 
“pickup” traffic along the way, London seized upon this weak link. Any real 
decision relative to the “fifth freedom” or long route pickup traffic was just 
deferred.1§ 

A third realization driven home at Chicago was that the United States 
did not have the policy making machinery necessary to create and carry out 
an effective policy in an industry which moved with incredible rapidity. 
International aviation policy making responsibility was scattered through 
all the executive departments and committees of Congress. This was true 
generally of all our foreign policy making at that time. It did not apply 
to international aviation alone. George F. Kennan, an experienced and very 
capable career diplomat, was given the job of creating a Policy Planning 
Staff, in the Department of State to remedy the situation. An Air Coordi- 
nating Committee was formed composed of Assistant Secretaries of State, 
War, Commerce and Navy, Chairman of the CAB, and later an Assistant 





17 Marquess of Londonderry in House of Lords; reported in London Times, 
October 13, 1944, p. 8. 
18 The five freedoms are: : 
(1) Innocent passage above a sovereign state; 
(2) Freedom to land in a sovereign state for non-traffic purposes, such as 
repairs, or refueling; 
(8) Freedom to discharge passengers and property from state of origin of 
flight in a sovereign state; 
(4) Freedom to take on passengers and property destined for the state of 
origin on the aircraft; 
(5) Freedom to pick up passengers and property on a reasonably through 
route destined for any other contracting state and to discharge passen- 
gers and property coming from any such state. 
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Postmaster General and non-voting representative of the Bureau of the 
Budget.!® An office of Transport and Communications was organized in the 
Department of State reporting in the beginning to an Assistant Secretary 
of State, but later to an assistant to an assistant secretary of State. 

Insofar as aviation policy planning was concerned it was better than 
nothing. In any event, when we went into the ring with Great Britain and 
her dominions for the second round of the battle for the “right to fly,” we 
were better equipped. 

The Bermuda Air Conference, 1946. The follow-up of the Chicago Con- 
vention to decide the all important problem of “capacity” or “fifth freedom” 
was held in Bermuda in February 1946—a salubrious clime. Professor 
George F. Baker,1% Director of the then recently organized Transport and 
Communications Division in the Department of State, headed the delegation. 
The astute and knowledgeable L. Welch Pogue, Chairman of the Civil Aero- 
nautics Board, and the other members of the CAB were included. Lieut. 
Gen. Laurence S. Kuter, later United States Representative to ICAO, and 
Vice Admiral Forrest Sherman represented the armed forces. John Kenney, 
later Assistant Secretary of the Navy, knowledgeable and well-versed in the 
ways of Washington, was there, as well as numerous others. Short of a 
formal presidential approval of action, the United States delegation was 
high-powered enough to act on the spot. 

The British delegation had equal authority. 

The American objective was the same as at Chicago—as much freedom 
of the air as possible with as little regulation as possible.2° The British 
objective, too, was about the same as at Chicago—obtaining aircraft and 
facilities, regulation of rates, and some sort of check on capacity and fre- 
quency of flights to prevent cutthroat competition. 

Loans and equipment priorities solved the first British problem, but the 
United States could not yield to the direct regulation of rates, capacity, or 
frequency of flights, because capacity and frequency regulation was contrary 
to our concept of free enterprise, and Congress had condemned such restric- 
tions in the Civil Aeronautics Act of 1938. Moreover, rate regulation, while 
acceptable domestically, had not been included in the 1938 Act so far as 
foreign transportation was concerned. 

The Bermuda Conference took several weeks but the results were pre- 
dictable. The British long-term policy was that she should have equal status 
with the United States in civil aviation. To achieve this Britain was quite 
willing to work out a liberal construction of the “fifth freedom” or capacity 
problems where they applied to long haul, intercontinental operations, since 
Britain needed pickup traffic, too. 

The United States still held its hope for the “American dream”—freedom 
of the air, opportunity for every airline, and no restriction on “honest com- 
petition”; in other words, our concept of private business under slightly 
regulated free enterprise, transposed to international aviation all over the 
world. 

The British Commonwealth and the United States were fully conscious 
that the Bermuda Aviation Conference was going to have a very powerful 
impact on international civil aviation and world affairs. Both participants 
recognized the problems of international aviation as they then existed. They 
had been plainly stated at Chicago only two years before. They were: 


(a) The “fifth freedom” or “pickup” problem for nations operating long- 
stage operations passing over and stopping at many nations; 





19 Abolished by President Eisenhower as of Oct. 1, 1960. 

19a He is now director of the Baker Foundation, Harvard Graduate School of 
Business Administration. 

20 Tronically, this was the British position in 1919 and 1920. 
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(b) The problem of frequencies and capacity where the nation of em- 
barkation had large traffic generating potentiality (such as the 
United States), and the nations along the line had very little return 
traffic to offer—countries such as France, Italy and India, with 
cities like Paris, Rome and Delhi where United States air tourists 
wanted to visit. These nations believed that competition by American 
carriers under America’s free enterprise concept would divert such 
traffic as they themselves might generate, and drive their own air- 
lines out of the air; 

(ec) The peripheral nations such as Scandinavia, which generated little 
international traffic, but where international airline operations like 
sea operations was a traditional income-making enterprise; 

(d) The nations which believed it necessary to fly, no matter how expen- 
sive, if only for prestige and political reasons. 


With the foregoing in mind, the two great powers worked out a com- 
promise. Words were found to satisfy the philosophies of both powers and 
a practical method was worked out to prevent cutthroat competition: 


(1) The United States agreed to permit the fares to be fixed by a rate 
conference method conducted by the airlines through the Interna- 
tional Air Transport Association (IATA), subject to review as it 
related to our carriers by the Civil Aeronautics Board; 


Capacity was to be regulated on the principle that the primary objec- 
tive of each nation’s airlines should be the provision of capacity 
adequate to the traffic demands between the country of which such 
air carrier was a national and the countries of ultimate destination 
of the traffic, that is, third and fourth freedom traffic. Pickup traffic, 
or fifth freedom traffic, was to be allowed subject to this general 
principle, and subject to review and renegotiations if a nation 
thought, retroactively, that this freedom had been abused. 


The Race Is On. The language of the Bermuda agreement was very flex- 
ible and seemed to find favor all over the world. The language was so broad 
that it could be interpreted by nations with nationalistic or restrictive 
philosophies as “protectionist”; and “liberal” by those nations advocating 
more freedom for civil aviation.?1 

One other convincing reason for its acceptance, of course, was time and 
the fear of the establishment of an international aviation monopoly by the 
United States and Great Britain. Nations desiring to establish and fly inter- 
continental routes could either accept the so-called “Bermuda principles” and 
“get into the act” at once on Bermuda terms (changing them at their 
leisure) or they could dicker until the United States and the Commonwealth 
nations were so firmly entrenched in international civil air transportation 
that it would be almost impossible to compete. 

One other most forcible reason, of course, was financial. All the inter- 
continental airlines were losing money. The fat North Atlantic route which 
supplied about 72% of profitable long-haul inter-ocean traffic was a market 
that had to be “tapped” by any nation conducting or intending to conduct 
east-west intercontinental civil air transportation. Besides, it was a “dollar” 
route and dollar exchange was badly needed. 

In all, about two hundred agreements between states, airlines and other 
entities were concluded by the end of the year 1949.22 More than fifty agree- 
ments had been concluded in Europe alone, but not all of them embraced the 
so-called Bermuda principles. In fact, most of them were restrictionist in 





21 P. van der Tuuk Adriani; The “Bermuda” Capacity Clauses; The Journal 
of Air Law and Commerce, Northwestern University, Autumn 1955. 
22 ICAO Doc. 7460; Aeronautical Agreements and Arrangements. 
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character, limiting and allocating capacity and frequency. Agreements recit- 
ing the Bermuda principles were more often than not qualified by words such 
as “at a reasonable load factor.” 

The insistence of a strict interpretation of such a clause often led to a 
situation where any increase in capacity was claimed “unfair,” “unreason- 
able,” and to deny “equal opportunity,” unless the average load factor 
hovered around 90%—an impractical figure. 

The most amazing thing about the “Bermuda principles” was that the 
United States came to believe that the capacity clauses were indeed “prin- 
ciples,” possessing some sort of moral or legal sanction, when they were, in 
fact, only political-commercial clauses drafted in a very special agreement 
to meet a unique situation existing between the two great contracting 
powers. They were certainly less statements of principle than the clause 
reading: “There shall be a fair and equal opportunity for the carriers of 
the two nations to operate on any route between their respective territories.” 
Certainly, the United Kingdom did not consider the capacity clauses as 
“principles,” nor did the Commonwealth nations. The United Kingdom 
continued to make agreements with European nations (France, for example) 
limiting and allocating capacity and frequencies. 

It will do no harm to repeat—the acceptance of the wording of the 
Bermuda principle clauses was remarkable, but the fact that the United 
States concluded about forty important Bermuda type bilateral agreements 
in two years is misleading. Other factors were really much more responsible. 
The United States generated about 70% of all North Atlantic traffic—a fat 
dollar market to share indeed. Moreover, we had money to give and lend 
and equipment and facilities galore. We had concluded a world-wide aviation 
agreement with the British Commonwealth. We had what the other nations 
needed, so we got the air transport agreements we needed, but we hadn’t 
changed the basic civil air transport concepts of most of the European 
nations one iota, and we were soon to find this out. 

United States Establishes a World System. The wide acceptance of the 
Bermuda type agreement made it possible for the United States to create 
its contemplated world circling east-west air route system for our civil 
carriers. The Civil Aeronautics Board, under the leadership of Chairman 
Welch Pogue, had spelled out these routes as early as 1944. The implications 
of free world leadership and its dependence on flight, including civil air 
transport, were not so clear at that time as they are now, but at least a few 
knowledgeable leaders of our government appreciated them.?3 

Hope Springs Eternal. A multilateral agreement permitting one or more 
United States airlines to fly anywhere, any time, had been our position at 
the Chicago Convention, but the Transport Agreement attached to the char- 
ter had been a failure. The unforeseen success had in negotiating “fifth 
freedom agreements” with other nations following the Bermuda Air Con- 
vention again raised our hopes for multilateralism. Accordingly, a confer- 
ence was called at Geneva in 1947 to consider multilateralism and the fifth 
freedom concept. It received little more support than it had at the Chicago 
Conference three years before. The participating nations took about the 
same positions taken at Chicago, but this time the European nations took 
the lead. Few of them considered the “Bermuda principles” either principles 
or desirable. 

It was a fortunate thing that the Bermuda Agreement was concluded 
when it was. A year or two later would have been too late. The United 
States and the British Commonwealth got the world-wide system they 
sought—broad traffic rights at eighteen major Commonwealth traffic centers 
for the United States; seventeen for the British; eleven in Continental 





23 Annual Report of Civil Aeronautics Board, 1944. Government Printing 
Office, 1945, p. 15. 
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United States and six points in United States territories, and bilateral agree- 
ments throughout the world excepting the Communist nations. As it was, 
the ink was hardly dry on their Bermuda type bilateral agreements with the 
United States before the European nations began requesting renegotiations. 

United States “Double Tracks” Its Airlines in Europe. 1950-1959. In the 
Spring of 1950 the Civil Aeronautics Board handed down a “Pandora’s box” 
decision in the American Overseas Airline Acquisition case—a matter involv- 
ing the purchase by Pan American World Airways of the assets and routes 
of American Overseas Airlines in Europe. 

The CAB advised the President not to approve the acquisition. The 
President did not follow the Board’s recommendation. He approved it con- 
ditionally, giving TWA and PAA additional and often parallel routes in 
Europe and the East. For example, on the Paris-Rome route. France, Italy, 
India and others had not been in favor of “fifth freedom” privileges in the 
first place and this new arrangement exposed their most important traffic 
to two American carriers. They and other nations immediately demanded 
review of their bilateral agreements with the United States. 

Another reason for their insistence was that their capability to fly had 
greatly improved since 1946. The Marshall Plan proposed in June 1947 had 
taken hold. The Economic Cooperation Act and the Economic Cooperation 
Administration (ECA) had pumped billions of dollars?* into Europe, making 
possible, either directly or indirectly, the acquisition of working capital, 
equipment and facilities which France and Italy needed to engage in inter- 
national aviation on a substantial scale.25 The fact that America furnished 
about 70% of the North Atlantic and Middle Atlantic traffic was not per- 
suasive. Nor the fact that Yankee tourists furnished from 30% to 50% of 
intra-European airline travelers, or that for every airline ticket dollar spent 
by the American tourist and businessman, he spent ten times that much for 
food, shelter and goods in France or Italy, and that these dollars went to the 
very heart of their national economies. 

The United States argument that as the leader of the free world hegem- 
ony, it was essential that the United States maintain a foremost place in 
one of the most important institutions of hegemonies, i.e. communication by 
the transportation of persons, property and information by aircraft, might 
appeal to political scholars and philosophers, but Ministers of Transport 
gave it little attention. The smaller nations believed it imperative in their 
national interest to fly, too, and that the diversion of their own slim traffic 
generating potentiality would damage this national interest. 

In any event, during this last decade a large percentage of the nations 
with which the United States has bilateral agreements have asked for a 
review of the agreements and stressed new and tortured interpretations of 
the “Bermuda principles.” 

The Leg of the Dog. As we pointed out before, the Bermuda agreement 
was clear enough in the minds of the two powers concerned, but many of the 
nations with which we made bilateral air transport agreements believed they 
had little to gain by fifth freedom from the United States so long as their 
flights turned around at New York, if transatlantic; or at Los Angeles, 
Seattle or San Francisco, if transpacific. They did not “pick up” much United 
States traffic to carry beyond the United States to other countries. Fifth 
freedom or “pickup traffic’ on a reasonably direct trunk route seemed 
hardly a quid pro quo for allowing two United States carriers to fly to 
London, Paris and Amsterdam, for example, and there “pick up” traffic 





24 About 11 billion dollars to aid Western Europe 1948-1950. Europe’s indus- 
trial production had increased by one-third and was higher than pre-war. 

25 The International Trade Organization (ITO) and the General Agreement 
on Tariff & Trade (GATT, created in 1948 and 1947, respectively, also stimulated 
world trade and airline traffic. 
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destined for other Eurasian traffic centers such as Rome, Cairo, Ankara, 
Basra, Karachi, New Delhi, Bombay, Calcutta, Bangkok, Tokyo and beyond 
around the world. Air France, KLM, BOAC, Air India and others resented 
this diversion. Accordingly, they began to step up their price for fifth 
freedom. 

Beginning in 1950, France, Italy, India and others threatened to cancel 
their bilateral agreements with us—unless some sort of arrangement could 
be made whereby frequency of schedules and capacity were determined in 
advance; in other words, unless the Bermuda fifth freedom “principles” 
were abandoned. We made some concessions but did not surrender. 

The nations then shifted their approach. They stressed instead: (a) 
“equality of opportunity,” which they interpreted to mean reciprocity in 
routes on a route-for-route basis and reciprocity in traffic centers served; 
and (b) dog leg “beyond” routes—for example, to New York and beyond to 
Latin America, which is in fact a separate route hinged on New York, and 
almost 2,000 miles longer to the heart of Latin America. A lot of traffic 
could be picked up at New York destined for Latin America. 

The Netherlands, France and West Germany won new routes to New 
York and beyond to Latin America. They also requested (as a quid pro quo 
for fifth freedom privileges) the right to serve five or more of our cities: 
Boston, New York, Philadelphia, Chicago and either San Francisco or Los 
Angeles, either by “dog leg” routes, or on polar routes. Australia’s Qantas 
Airlines asked for and got a route across the United States to New York 
and “beyond.” 

The sacred “Bermuda principles” were beginning to cost the United 
States a lot of money. They were fine in 1946 when we generated about 
70% of the transatlantic and transpacific traffic, and carried about 80% 
of it. Now, these same “principles,”—“fifth freedom,” plus “reciprocity of 
routes,” “reciprocity of traffic centers” and “dog leg routes” exposed the 
great United States traffic market to dozens of international airlines of 
other nations, many of which generated little traffic, operating chiefly for 
reasons of politics and pride, and dependent on the American tourist dollar. 
Our own airlines were carrying about 40% of the transatlantic traffic. 
although the United States generated about 71% of it. Were we trading 
transatlantic dollars for Paris and Rome “fifth freedom” nickels? 

The numbers of our competitors were increasing too. More than seventy- 
five new international airlines entered the scheduled international field in 
the years 1954-1958. Thirty of them folded up or were absorbed by merger 
or sale, but forty-five new airlines (mostly smal] and ambitious) continued 
operating as of January 1, 1959. The Ghana Airways, for example, jointly 
financed by BOAC and Ghana, operating Boeing Stratocruisers leased from 
BOAC, and with Russian Turbojets on order. TSA-Transcontinental, pri- 
vately owned Argentine airline, inaugurated service to New York in 1958 
is another good example. This airline has on order four Convair 880 jets 
costing twenty-one million dollars.?6 

Russian competition promised to become serious in Europe and Asia. 
Sabena inaugurated service between New York and Moscow via Brussels. 
BOAC, KLM, Air France, SAS and Austrian airlines began operating to 
Moscow in conjunction with the USSR Aeroflot, which also operates direct 
flights to Cairo with TU-104 turbojets. Most of these operations are interline, 
but BOAC and Aeroflot fly directly from London to Moscow. 

Flying obsolete DC-4s, war surplus C-46s, C-47s, thirty-five nonscheduled 
airlines were competing with regular IATA member airlines in Latin Amer- 
ica. The newcomers cut the IATA rates about 50%. A considerable number 
of nonskeds were operating in the “package tour,” and “auto and driver” 





26 Report of ICAO Council for 1958. ICAO Doe. 7960, A12-P/1. 
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field in Europe?7—a highly competitive device when tied to a transatlantic 
ticket on a regular scheduled airline. 

Many more “scheduled-nonscheduled” airlines will follow the market glut 
of piston engine aircraft replaced by turboprop and turbojet aircraft. There 
will be many “fly-by-night” airlines operating at bargain store rates for 
many years to come. 

Extent of Competition. (Jan. 1, 1959). In the United States all of our 
large traffic generating centers on both the Atlantic and Pacific seaboards 
were being served by four or more major foreign air carriers?’ by January 1, 
1959 in spite of the fact that airline traffic had fallen off to only a 4% 
annual increase—the lowest increase since 1948—due largely to no increase 
at all in the United States. 

This was approximately our situation when the large, long-range jets 
entered service in number, and the airline blocs or combinations began to 
solidify in Europe and elsewhere. Events overshadowing the Convention of 
Paris, the Chicago Convention, and the Bermuda Conference were coming 
to pass. 


VI. 
TRADING BLOCS AND AIRLINE COMBINATIONS 


The recent emergencies in Europe of competitive trading blocs paralleled 
by concomitant international airline combinations, when viewed against the 
economic and political implications of the operation by our foreign airline 
competitors of large, fast, long-range jet aircraft serving most of our major 
traffic centers, present a real and present danger to our own aviation policy 
and as the leader of the free world. 

The problem is important enough to entitle it to special treatment. 

In this article we have followed the play of what I styled the “equation 
of aviation policy” and the weakening under it of our policy in the clash 
and conflict of national interests and other factors. It is apparent that even 
before the start of the “jet age” the Bermuda principles were beginning to 
be very expensive, but our international aviation policy might have stood 
the strain until the two new factors in the “equation” appeared. 

The first factor was the placing of the large, long-range civil jet aircraft 
in sizable numbers into intercontinental operation. This will be dealt with 
in the final part of this article. The second factor was the splitting of west- 
ern Europe into three powerful airline blocs competing with each other, and 
both designed to compete with the United States. 

The threat had existed for a long time—since 1950 to be exact. It only 
became pressing following the recent developments dividing the free world 
into powerful trading blocs—especially the European Common Market, the 
so-called “Outer Seven,” and the British Commonwealth Community.?9 

Airline pools, combinations, or consortiums must follow common markets 
as night follows day. A common industrial and trading market is impossible 
without integrated transportation. For example, if Germany and France 
agreed to eliminate tariff barriers, but Germany increased transportation 
rates and fares and set transportation quotas, or gave rebates to other 
nations, the common market tariff agreement would mean nothing. 





27 ICAO Doc. 7960, A12-P/1. 


28 Traffic Center Foreign Airlines 
Boston 4 
New York 23 
Miami 21 
Los Angeles 6 


San Francisco 4 
(Official Airlines Guide, June 1960) 
29 Fortune, October 1959. 
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Again, if the common market nations (France, Benelux, West Germany 
and Italy) agreed to a common tariff barrier to imports from the United 
States, but German shipping and air transport cut fares and rates to the 
United States, the cuts and rebates could cancel the effect of common import 
duties. In other words, markets, trade and transportation are inseparable. 

With this postulate in mind, let us study the history of European airline 
pools, combinations, and consortiums. 

European Airline Pools and Combines. The economic integration of the 
Western European states and the Latin American states has been a major 
project of the United States foreign policy since 1947. We encouraged the 
“Steel and Coal Community,” the pooling of other basic materials, the 
Organization for European Economic Cooperation (OEEC), and other devel- 
opments of regional trading areas within Western Europe for freer trade 
and closer integration.2° We hoped that these movements would encompass 
the whole North Atlantic group of nations. However, we feared exactly what 
now seems to be happening—a split of the Western European states into 
two rival and competing trade groups, competing not only with each other 
but with the United States and Canada. We shall deal here, however, only 
with European civil aviation combinations. 

Shortly after the Schuman Steel and Coal Community plan was approved 
(1948), three major plans designed to integrate air transport in Europe 
were presented: 


(a) The Bonnefous (French) proposal; (b) the Count Sforza (Ital- 
ian) proposal; and (c) the Van de Kieft (Council of Europe) proposal.31 


The Bonnefous proposal (1949) first recommended that the seventeen 
governments, then comprising the Council of Europe, set up a supernational 
authority to plan, promote and coordinate all transportation in Europe. Later 
intercontinental civil air transport was excepted. 

The Count Sforza proposal (1951) envisaged one common air space over 
Western Europe with a supernational authority to promote, plan and coordi- 
nate civil air transport, plus an European syndicate of airlines to conduct 
all civil air transport in and from this common air space. 

The Van de Kieft plan (1952) also proposed a single air transport corpo- 
ration to operate all intra-European routes under a legislative code similar 
to our Civil Aeronautics Act. Certain intercontinental routes were to be 
operated by the European nations independently. 

Each of the plans were considered by the Council of Europe from time 
to time, but no agreement could be reached. France, Italy and the Benelux 
favored them. Great Britain, the Scandinavian states and Portugal were 
against the proposals. 

A third meeting of European aviation experts was held by the Council 
of Europe at Strasbourg in April 1954. The results were about the same 
as before and the alignment of the states had not changed. The meeting 
did, however, create an European Civil Aviation Conference with headquar- 
ters at Paris, which was to study European aviation problems. 

The heart of the matter considered at all these meetings and implicit in 
each of the plans presented was the same. The six nations of Europe now 
constituting the common market organized in 1957 and forming a tight 
geographical group with adjoining frontiers, a population of 168 million 
people enjoying an immense prosperity, were seeking a competitive situation 
which would overcome the great disadvantages of European aviation which 
we have already discussed—too many small nations, too many airlines, too 
little traffic, too much politics. 





80 Major Problems of United States Foreign Policy, 1950-1951; Brookings 
Institution, p. 79, ete. 
31 ICAO Circular 28—AT/4, pp. 187-190. 
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The common aviation market was also designed to offset the aviation 
advantages possessed by the United States, the British Commonwealth, and 
to some extent the Scandinavian nations. The common market nations looked 
with envy upon the advanced state of United States aviation, where forty- 
eight (now fifty) states lived as a united whole with no boundary problems, 
and a federal authority to control competition to some extent, limit the 
number of airlines operating, and to police unfair practices. 

Italy explained that her airlines could fly from Rome to New York but 
once there her aircraft must turn around and fly back. She could not con- 
tinue on across the United States from east to west or north to south 
picking up traffic at the great American cities such as Chicago, St. Louis, 
Dallas, Kansas City, San Francisco and Los Angeles. On the other hand, the 
United States airlines, because of the many sovereign nations with which 
she had bilateral air agreements, could fly from New York picking up traffic 
at all the major traffic centers in Europe and continuing on to the Middle 
East, the Far East and around the world. 

What Europe needed (Italy said) was an analogous situation—a “United 
States of Europe” in an aviation sense, with a common air space, an Euro- 
pean authority somewhat similar to the Civil Aeronautics Board, and a sort 
of “European cabotage.’’82 The idea of European cabotage was not specifically 
spelled out even in closed meetings, but it was always there. Cabotage need 
not necessarily be a matter of treaty or international law. A very effective 
monopoly of intra-European traffic?? by European carriers could be achieved 
by pooling arrangements, interchange arrangements, common ticket service 
arrangements, border crossing arrangements and other devices. 

Neither was the idea put forth that Western Europe would fly one or 
two carriers representing the “United States of Europe.” All major European 
carriers would continue to serve the United States. This was “double track- 
ing” in a big way. 

There was also considerable discussion of cartel methods; increasing the 
utilization of aircraft, fixing of differential fares and rates, profit pools and 
uniform equipment. 

All this, of course, was restrictionist doctrinaire and inimical to multi- 
lateralism in its true sense as the ‘’s\ited States viewed it. We saw it coming, 
but there was little we could do avout it. 

Common Market Split. In 1957, France, Germany, Italy, Holland, Bel- 
gium and Luxembourg adopted the European Common Market—the same 
nations that favored the integrated European air transport proposals. Great 
Britain, the Scandinavian states, Switzerland, Austria and Portugal—the 
states that had opposed a close integration of air transport in Europe— 
submitted (October 1959) a counter-draft convention—the “European Free 
Trade Association”—designed to operate alongside but not in the European 
Common Market. 

Prior to this, deputy ministers for air of the European Common Market 
nations (Germany, Benelux, France and Italy) had met at The Hague 
(April 26, 1959) to draft a proposal to integrate all civil air transport in 
Continental Europe under a single consortium to be known as Air Union. 

This action was undoubtedly spurred by the SAS-Swissair inter-airline 
arrangement, which had been blessed by the “Outer Seven.” Swissair had 
seven intermediate Convair 600s on order, and SAS eighteen intermediate 
Caravelles and two Convair 600s. Both companies had long-range DC-8s 
ordered (ten DC-8s), for delivery in 1960-62. In order to balance their 





82 Cabotage: Restriction of air transport within the boundaries of a nation to 
carriage by domestic carriers. 

33 A broad discussion in which the United States domestic system is compared 
with the intra-aviation system in Europe is found in “Internal Air Transport in 
Europe,” report by Air Research Bureau, November 1953; DeGroot. 
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fleets and to avoid “unnecessary competition,” the two companies agreed on 
a cross lease, equipment interchange, and maintenance arrangement.34 

The formation of Air Union by the common market states envisaged an 
amalgamation of Sabena, Alitalia, Air France, Deutsch Lufthansa and KLM. 
It was basically a by-product of the common market, but it was also a coun- 
termove: (a) against American competition; and (b) against competition 
from the “seven nations” European bloc—Great Britain, Scandinavia, 
Austria, Portugal, and Switzerland, and the British Commonwealth Com- 
munity. The plan was to become effective in 1960.35 Air Union follows the 
old concept of the European cartel. Revenues will be pooled and redistributed 
to the members according to allocated ton-mile quotas. The nationality of 
each member airline will be preserved for competitive, political and prestige 
purposes. Presumably each national airline will claim all the rights and 
privileges due it under bilateral agreements with “outside” nations, such 
as the United States. Inside Europe, equipment, frequencies, capacity, fares, 
losses and earnings will be fixed and controlled by the combine. 

The combine’s bloc bargaining position in negotiating new air transport 
agreements and revising the existing ones will be very powerful indeed. The 
“common market” air traffic potentiality, while not as large as the United 
States, is very important. 

Other supernational “common markets” and common air blocs seem to 
be in the making in Latin America and the Middle East. 

In Latin America negotiations have been going on between Colombia, 
Chile, Ecuador, Panama and Peru for the creation of a single Latin Ameri- 
can airline, possibly named Flota Aerea Latino Americana (FALA). Each 
nation in the consortium would participate equally. 

The Arab League has been pondering a medium and short-haul Pan- 
Arab airline, to be expanded intercontinentally at a later date. 

The British Commonwealth Community have been entering into interline 
agreements between themselves and with the airlines of other nations— 
Greece and Portugal, for example.36 BOAC, Air India and Qantas have 
agreed to pool services over a combined network eastward to India, Aus- 
tralia, Hong Kong and Japan; westward to New York. 

In the Far East, Thai Airways and SAS have combined, with SAS as a 
minority stockholder, and Japan Airlines has entered into an interline 
pooling agreement with Air France. 

As we said, it would appear that the formation of competitive trading 
blocs and transportation combines is inherent in this scientific stage of the 
world industrial revolution. The industrialized community must produce 
goods and provide services (including air service) at prices low enough for 
the producers to buy them and to dispose of the excess production in the 
world markets; and the area comprising the bloc must contain the raw 
materials, capital, working force, and transportation facilities to make it 
possible. This means competition between nations and between blocs of 
nations. 

Paradoxically, it was our foreign policy of cooperation—mutual assist- 
ance and integration—which brought home to Europe by experience, that 
industrial blocs were in their common national interest if they were to 
compete with more favored areas in the world, and that industrialism could 
only be attained, in many instances, by the formation of trading blocs. 

There seem to be eight potential trading blocs (overlapping in some 
respects) in the making: (a) North America; (b) South America; (c) The 





84 Annual Report of the Council ICAO for 1958. Doc. 7960, A12-P/1, p. 12. 
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85 KLM withdrew from Air Union over a dispute about her share of traffic 
returns. She may re-enter. 
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Outer Seven—the United Kingdom, Austria, Portugal, Scandinavia and 
Switzerland; (d) the European common market nations; (e) USSR and 
her satellites; (f) the Middle East; (g) the Far East; and (h) the British 
Commonwealth Community. 

Against this background of “Bermuda principles,” the trading blocs and 
airline combinations, a look at the implications of large, long-range jet 
aircraft is in order. 


VII. 
THE ADVENT OF LARGE TURBOJET AIRCRAFT IN INTERNATIONAL AVIATION 


Many excellent studies have been made regarding the implications of 
the employment of large, long-range jets in international aviation,37 but the 
past year and a half experience in operating them seems the best teacher. 

The first of the modern large jet aircraft departed from London Airport 
on October 4, 1958 to inaugurate BOAC London-New York Comet IV service. 
On October 26, 1958 a Pan American World Airways Boeing 707 departed 
from Idlewild to inaugurate Pan American’s New York-Paris service, which 
was later extended to nonstop flights to London and Rome. 

The London-New York route had been previously operated by both 
BOAC and Pan American airlines and TWA with DC-7 aircraft and Lock- 
heed 1649A aircraft, both piston engined. The scheduled time for both 
aircraft was approximately eleven hours.38 

The public had long anticipated turbojet passenger aircraft. However, 
the acceptance of these large, fast jet transports by the traveling public 
was amazing. During the first eighteen months of operations Pan American 
operated its B-707s at an average load factor of over 90%, with flights some- 
times booked up a month or more in advance. The public appeal of the new 
equipment was, of course, based on speed, comfort and novelty, but another 
factor often disregarded seems to have played an important part—that is 
the absence of flight fatigue. Transatlantic travel, while increasing, had 
been doing so in a gradual manner for several years but the Transatlantic 
airlines, including those using large piston aircraft such as the DC-7C and 
the Lockheed 1649A, carried over 1,100,000 passengers in the first nine 
months’ period of 1959 as compared with approximately 961,000 passengers 
in the same period in 1958. In part, this was due to the increased carrying 
capacity of the jet aircraft, but most of it can be ascribed to the stimu- 
lating effect of the jet aircraft on air travel in general. 

As of December 31, 1960 only aproximately one-half of the turbopowered 
aircraft ordered will have been delivered. The number to be delivered by 
December 31, 1962 is approximately 1550, of which about 700 will be turbo- 
jet and the remainder turboprop. They will represent a capital investment 
of over three billion dollars besides ancillary funds. They will be flown by 
eighty carriers. 

Capacity. The Boeing 707 and DC-8 have a passenger carrying capacity 
from one hundred ten to one hundred sixty passengers, depending upon the 
seating configuration. One DC-8 or Boeing 707, with a one hundred sixty 
seat configuration can, with five weekly round trips, carry more passengers 





87 ICAO Doc. 7894, C/907, June 1958; ICAO Doc. 7960, A21/P1, June 1959; 
Federal Aviation Authority Report (FAA) 1959; Edward P. Curtis Report on 
National Requirements for Aviation Facilities, Washington, D. C. 1957. Reports 
of the Committee on Science and Astronautics, U. S. House of Representatives, 
Eighty-Sixth Congress. 

38 K]-Al has been operating the run with a turboprop Britannia in about nine 
hours. The Boeing’s scheduled time is approximately six hours and thirty minutes 
from New York to London, although it has flown the route nonstop in approxi- 
mately five hours and thirty minutes. 
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annually than a 40,000 ton passenger ocean liner. It can also carry, with the 
same utilization, a little over three times as many passengers as a DC-7C 
or Lockheed 1649A. The experience record for 1959 shows that both the 
DC-8 and Boeing 707 largely exceeded the standard of utilization mentioned 
above, and exceeded the passenger-seat miles predicted. With approximately 
three hundred of these two larger type turbojet aircraft to be delivered 
as of year end 1962, it is only a mathematical exercise to estimate that they 
alone will be offering seats equivalent in number to fifteen hundred DC-7s 
and five hundred Queen Marys. When the whole turbopowered fleet is con- 
sidered, the imagination is staggered. There will be an abundance of seats 
available. 

Excess Aircraft. Allowing for losses, there will also be forty Lockheed 
1649 Starliners, three hundred seventeen Douglas DC-7s, Bs and As, and 
two hundred twelve Lockheed Superconstellations around as of December 31, 
1962 trying to compete with Boeing 707s, Douglas DC-8s, Comet IVs, and 
Convair 600s and 880s, besides the turboprop aircraft in operation. The 
large turbojets alone will be offering twice as many jet seat miles as now 
offered by the best piston engine aircraft. Since traffic is estimated to 
increase only about 15% annually, the filling of these seats poses a problem 
which admits of no easy solution. 

Drawing from experience, while some of these excess piston engine air- 
craft may be used on routes of low density not served by jets, most of the 
large piston engine aircraft will be driven out of the air on the routes they 
now fly. There will be an almost certain sale or transfer of the smaller 
aircraft, Lockheed 749 Constellations, and DC-6Bs and Cs for example, of 
which approximately six hundred thirty-eight will be available, not to men- 
tion the Convair 340s and 440s, of which about three hundred ten will be 
present, to smaller airlines and airlines with short haul route patterns. In 
fact, it is already happening. Approximately thirty-five new airlines (mostly 
small) went into operation in Latin America in 1958 using older equipment 
and cutting IATA fares in half, 

The biggest problem is the disposal of the large piston engine aircraft, 
very few of which have been sold to date. They will, no doubt, be used for 
charter and nonsked flying. 

Fares. The more than 100% increase in passenger seat miles available 
over the long intercontinental routes cannot possibly be absorbed by an 
increase in flying at present fare levels. 

At the Honolulu traffic conference held in the Fall of 1959, it was obvious 
that there would be no IATA approved rate cut of much significance until 
the smaller nations and nations less advantageously situated got turbojet 
aircraft, or some cartel-like arrangement whereby a sufficient share of the 
world’s traffic was allocated to them whether they flew the traffic or not. In 
other words, some system such as the common market states created in 
Air Union.®® How ever you look at it, fares will be lower by January 1, 1961. 

Supersonic Jet Transport. Our two years experience with the large sub- 
sonic turbojet transport has proven one thing—a large, long-range (3,000- 
5,000 miles), high altitude (60-000-70,000 feet), high speed (2,000 miles 
per hour) aircraft is perfectly feasible, could operate from present large 
jet airports, at an economical direct operating cost. It could be in operation 
by 1967, but it will cost a lot of money. The scientists of the National Aero- 
nautics and Space Administration estimate development cost and ancillary 
cost, such as navigational and traffic control facilities, would be in the 
neighborhood of one billion dollars. Since a small number (150-300) of 
supersonic transports could supply the world’s long stage needs for a long 
time, the air industry could not finance, develop and build it, even with the 





89 The stop-gap arrangement made at the IATA-Paris meeting in March 1960 
only put off the problem. It did not solve it. 
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knowledge gained from supersonic bombers like the B-70. It will be built, 
however, and paid for by the government; because of the Russian challenge 
if for no other reason.*° 

Its introduction into operations will be opposed, of course, by nations 
who cannot afford to develop one. The U.S.S.R. will probably build a com- 
petitive supersonic transport. No matter how one looks at it, the supersonic 
transport will create difficult policy problems. A supersonic jet could fly 
from London to New York to Sao Paulo and back to London, with stops for 
fueling and servicing, in about eight hours. The route pattern for the super- 
sonic jet will be revolutionary. 


VIII. 


A GLIMPSE AT THE FUTURE 


The purpose of the article is to see how the “Equation of Aviation Policy” 
may affect the international aviation problems of today, and tomorrow two 
of the most important variable factors are the large, long-range jets of the 
present, and the supersonic jet aircraft soon to come, and the trading blocs. 
A responsible committee of bankers has called the operation of turbojet 
aircraft in numbers a “jet revolution’”—and indeed it is.44 As we have seen, 
every economic implication has political significance in the field of inter- 
national aviation relations. For example, if the traffic from New York to 
Shangri-La increases 50% in the next four years, but if 100% more seats 
will be offered, most of them in the very fast, comfortable jet aircraft, then 
the political relations in the field of civil aviation between Shangri-La and 
the United States, may be in for a radical overhauling. 

The foregoing may be tersely summed up as follows: 


(a) Shangri-La feels that it is in her national interest to fly to New 
York. Her capital city is an important traffic center. She has limited 
resources, and little traffic generating potential; 

(b) The United States believes it must maintain a foremost place in 
world aviation as part of its objective to lead the free world. 
Shangri-La is important to this objective; 

(c) The United States has transposed into the international field her 
domestic concept of slightly regulated free enterprise spelled out in 
the Civil Aeronautics Act, with as little restriction on schedules and 
equipment as possible as long as competition remains fair; 


(d) Shangri-La believes in the cartel or planned state operations. An 
orderly pooling and sharing of business arranged by the govern- 
ments involved, or with a supernational agency, seems sensible 
to her. 


This problem presented by the New York-Shangri-La route is present 
over every trunk route. As the large jets, intermediate jets, and fast com- 
fortable smaller jets and turboprop jets take over the routes of the Big 
Fourteen,*? the airlines of the less capable nations operating in areas like 
the Arab states or Latin America, and flying bargain price piston engine 
aircraft, will strive to restrict the operations of the large and intermediary 
jet aircraft in the area in which they operate, and to cut fares lower and 
lower. In order to compete, many of these smaller airlines will purchase 
turbojet aircraft themselves although they cannot afford them or fill them. 





40 Report of Committee on Science and Astronautics, U. S. House of Repre- 
sentatives, May 17-24, 1960. 
» 41 — of Aviation Securities Committee, Investment Bankers of America, 
lec. 1957. 
42 United States, United Kingdom, France, Canada, Italy, Brazil, Australia, 
Netherlands, Scandinavia, Mexico, Belgium, West Germany, Switzerland, Russia. 
(There are sixty other countries with national airlines.) 
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Now, if this urge on the part of the smaller nations and underdeveloped 
nations was economic or reasonable, it could be dealt with. However, it is 
not economic and it is not reasonable. It is based on one of those human 
constants we must accept in our “equation.” 

Thus, the main international political problem will continue to be as it 
was at Chicago in 1944, Montreal in 1946, Geneva in 1947, and at Stras- 
bourg in 1954; the problem of the division of scheduling and capacity in 
such a manner and in such amounts as might rationalize the operation of an 
intercontinental airline by any small nation or consortium of small nations 
which considered it necessary to fiy,4* but are not really capable of competing 
with the major flying nations. 

Professor Antonio Ambrosini of Italy described the positions of the 
nations comprising the European Common Market in regard to international 
aviation shortly after the Council of Europe meeting at Strasbourg in 1954.# 
He explained that many countries, large and small, had decided to operate 
and were operating civil airlines. Further, that certain countries had “gone 
headlong and with great power into the conquest of the world’s airlanes, 
while other countries in attempting to oppose the formation of monopolies 
similar to those that once operated on the sea lanes, are raising whatever 
barriers they can, barriers which in many cases, alas, are only formalities 
intended especially to curtail the exercise of that freedom which a conven- 
tionality by now firmly established is called ‘fifth freedom of the air’; that 
is to say, the freedom to land and unload mail, cargo and passengers at any 
point along the route of the airlines.” 

“Economic aspects,” Professor Ambrosini stated, “present political prob- 
lems. The so-called economic problem, involving as we shall soon see the 
exchange of the fifth freedom and the search for means leading to an even- 
tual close cooperation between the countries of Europe, is in fact a problem 
eminently political or, if you wish, politico-economic in its nature.” 

This basic politico-economic problem of capacity and scheduling will be 
the heartland of most of the international aviation problems presented to 
us by the operation of the large, fast, jet-powered aircraft on the world’s 
airlanes. The United States has long been committed to multilateral trans- 
portation agreements, and to the integration of free world trade and com- 
merce, but the division of world aviation into transportation blocs parallel 
to trading blocs such as the European Common Market and the European 
Free Trade Association, is inimical to true multilateralism and true trade 
integration. It is also inimical to the interest of the United States or any 
nation which wishes to promote the growth and betterment of peaceful 
communications between the people of the earth by means of air travel. 

Predictable Revisement of Route Patterns and Operations. It should be 
observed that even if the trading blocs and airline consortiums had not been 
established, many knowledgeable airline executives have predicted that the 
placing into operation of the very large turbojet aircraft, to be followed by 
even larger and faster jet aircraft and probably supplemented by V/STOL 
aircraft for short haul operations, would have changed the international 
airline route patterns and practices by reason of their operational implica- 
tions alone. It might be helpful to consider these implications. 

There have been suggestions that it might be more sensible to employ 
large jet aircraft on long nonstop flights to basic traffic centers, turn them 
around and fly back.*® An example would be New York-Rome. It has also 
been suggested that eventually the large supersonic jet together with the 
V/STOL aircraft will develop an area, wheel and spoke pattern—the very 
fast, large supersonic jets flying to the hub of an area on long 1,000 miles 





48 McClurkin: Journal of Air Law and Commerce, Vol. 15, No. 1, p. 39, 1947. 
44 Speech delivered at Air Transport Development Center, Rome, May 28, 1954. 
45 P. van der Tuuk Adriani; Journal of Air Law and Commerce, August 1955. 
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or more stages, and the V/STOL furnishing the shorter stage gathering 
service. Either operation, however, could spell the abandonment of “fifth 
freedom” and multilateralism. 

It has also been proposed that the airlines could operate a different type 
of service between points which are now intermediate stops parallel to such 
long-stage, nonstop services—for example, services by a short range aircraft 
between London, Paris and Rome, to connect with the nonstop New York- 
Rome schedules. Such a system would not be an abandonment of fifth free- 
dom but it would make it less important. In addition, there are political 
facts to be considered. As we have pointed out before, the whole history of 
foreign aviation relations has been divided between two conflicting philoso- 
phies: (a) a strong desire for a large amount of freedom for aviation 
activity, particularly the operation of world-girdling through trunk lines, 
with many intermediate stops; and (b) an equally strong desire, evidenced 
largely in Europe, for protection of the nationalistic civil aviation interests. 
Trading blocs and airline combinations must of necessity emphasize this 
conflict. Further, this type of area operation would require a “change of 
gauge” since it would be impractical to fly large, fast jet aircraft over the 
short stages of such a system, even if permitted. The use of aircraft of 
smaller capacity, such as the Caravelle, on the shorter stages of a single 
route would present many difficult operational and political problems. The 
smaller aircraft and their crews, if confined to fifth freedom traffic, would 
remain idle most of the time and cost an immense amount of money. But 
these are basically operational problems. We are concerned with policy 
problems, and they are basically political problems. 


IX. 


WHERE Do WE GO FROM HERE? 
THE BASIC POLITICAL PROBLEMS 


As we have observed, the United States of America has led the world 
in civil international aviation more by reason of our situation rather than 
because of any “thought out” “plan” or “policy.” Now, it seems high time 
to have a clear national purpose, and sound plans and policies to achieve 
it if we are to continue our leadership. 

The intercontinental ballistic missile may overshadow aircraft in the 
popular mind at this time, but the great probabilities are that we will have 
a long period of “protracted conflict”; small wars contained in limited areas 
such as Korea and Southeast Asia in which aircraft will perform its tri- 
partite role as a weapon, a means of commerce and a means of communi- 
cation. 

Its most important functions, as the historian Toynbee pointed out, will 
continue to be those of commerce and communication. Militarily, aircraft 
can deter Communism and stamp out brush fires started by the Communist 
arsonists, but deterrence is not peace. Lasting peace can only come about by 
world-wide face-to-face communication and peaceful commerce among men. 

At the beginning of this article it was suggested that there were many 
who advocated no change in our so-called civil aviation policy on the theorv 
that any change might be for the worse, but our “review of the past and 
glance into the future” compels us to accept the fact that our international 
aviation policy is in need of change. There are many reasons for this opinion, 
but three or four should be sufficient. They are: 

Firstly. Uncontrolled and unregulated world civil airline competition 
fostered in many cases by national pride and political urge, has created a 
serious problem. At present some 40 foreien airlines operate to and from 
United States traffic centers, particularly New York, Washington, Chicago, 
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Miami, New Orleans, Los Angeles and San Francisco. The great United 
States traffic potentiality cannot long stand this dilution. Paradoxically 
enough, we often provide the funds through the Export-Import Bank and 
other agencies which support this competition. Since encouragement of 
nationalism, industrialism and international cooperation in undeveloped 
areas has been the cornerstone of the United States foreign policy for a 
decade, it is hard to deny a small or new state its “right to fly” to and from 
the United States. 

Secondly. The politico-economic implication of the introduction into inter- 
national service of a large number of long-range and medium jet aircraft 
has changed the whole pattern of the industry and must be accommodated. 
The development of the supersonic jet, which will come about within this 
decade, will aggravate this problem. 

Thirdly. The growth of international trading blocs, such as the European 
Common Market, and the British Commonwealth community, paralleled by 
transportation combines, such as Air Union and the British Commonwealth 
Air Pool, must force us to re-examine our aviation policies. For example, 
BOAC, Air-India International, Qantas and TCA have announced that they 
intend to pool their services and operate 200 flights a week across the 
Atlantic during the summer peak season. Add these flights to the pooled 
flights of Air Union and the SAS-Swissair consortium, and the number of 
flights by these two blocs alone feeding on the American tourist market is 
frightening. 

Fourthly. The emergence of the U.S.S.R. as an important civil air trans- 
port manufacturer and world operator. It is offering well designed turbojet 
aircraft, notably the Tupelovy TU-104A and the Ilyushin 11-18 Moskva 
(aircraft) to Middle Eastern and newly created African nations at bargain 
prices. Aeroflot, the Russian national airline, now connects Moscow with 
London, Paris and other cities such as Cairo, Kabul, Delhi and Peking. 
Russia has also announced that it is developing a supersonic jet in the 
mach 38.2 class. It is unnecessary to emphasize the effect upon United States 
aviation leadership if Russia placed into successful operation a large super- 
sonic civil jet aircraft. 

A Steadfast Purpose. A strong national purpose, clearly understood and 
accepted by our citizenry, to have the best United States international air 
service possible, is an absolute necessity if we continue to lead in inter- 
national civil aviation. 

We must also have the executive and administrative machinery to achieve 
the objective and to develop clear, adequate policies to this end. Lacking 
such a purpose and executive and administrative capacity to pursue it to its 
end, our civil aviation history will undoubtedly parallel the recent history of 
the United States maritime industry. It will become non-competitive, expen- 
sive, and totally inadequate. 

The other major air powers with which we compete do enjoy a firm policy 
of government purpose and government support. The executive and admin- 
istrative authority to achieve the purpose is usually lodged in an official 
with cabinet member status. Great Britain, for example, has a Minister of 
Aviation. 

With a strong national purpose and adequate authority and funds to 
achieve this purpose, our own plans and policies will fall into line. Obviously, 
there is no single master plan. An aviation policy which might work in 
Western Europe might not fit the politico-economic necessities of Latin 
America, or the Near East. Our new “Secretary for Civil Aviation” and his 
planning staff will be called upon to “think up” and carry out different 
policies to meet each particular area situation, both on a short term basis 
and a long term basis. 
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Knowledgeable men engaged in international aviation planning here and 
abroad have expressed opinions as to what they think might work. For 
example: 

(a) A cooperative arrangement between the United States and the 
British Commonwealth Community, open to other free world nations, recog- 
nizing and regulating to the extent necessary the political and economic 
implications of the long and intermediate range subsonic jet aircraft now 
flying, and the supersonic jet aircraft in the 5,000 mile stage and 2,000 mile 
an hour speed category, soon to come; 

(b) Arrangements whereby the United States, as the “hub” of the civil 
air transport world (feeding over four million air passengers to the world 
airlines in this year of 1960 and spending approximately two and a half 
billion dollars on foreign travel) assert this reality and work out separate 
cooperative agreements with various air transport “blocs” such as, for 
example, Air Union and SAS-Swissair. These agreements, with the separate 
commerce and air transport “blocs” to meet the particular needs of each 
region and the United States; 

(c) The United States concentrate on the development and operation of 
the big jets, both subsonic and supersonic, to serve the principal traffic 
centers and capital cities of the world on a non-stop, turn around basis, or 
“wheel and spoke” basis, leaving local traffic to the local areas; 

(d) The United States continue with the present plan of bilateral agree- 
ments, with spot adjustments, such as more closely relating “fifth freedom” 
traffic to actual traffic originated. 

It is clear these proposals are not solutions. They are only offered to 
evoke thought. But it seems obvious that our international aviation policy 
needs a realistic apraisal calling for a good deal more flexibility. Other 
major flying powers have made substantial policy changes from time to time 
in the past fifteen years, and especially to anticipate the “‘jet age.” 

Take Great Britain, for example. Of course, Great Britain has histori- 
cally followed a very flexible pattern in aviation policy making, treating 
each situation differently as the occasion justified. It does not torture the 
British conscience to agree with France to monopolize the Paris-London 
run, dividing total revenues according to the seat capacity offered by their 
chosen instruments, nor does it hurt the British conscience to charge 10¢ 
a mile over this route as against the 5¢ a mile ordinarily charged. 

It seems only sensible to Great Britain to enter into interline agreements 
with smaller nations such as Greece, Ghana, Portugal, etc., providing for 
integrated aircraft procurement and maintenance programs, besides “or- 
derly” scheduling and offering of “capacity.” Cooperative arrangements 
with the Commonwealth nations, such as India, Australia and Canada, to 
permit pooling of air services of all companies over a combined network 
from London eastward; India, Australia, Hong Kong and Japan westward 
to New York; each line to act as sales outlet for each other, make sense to 
Great Britain. 

One thing is certain: When our new “Secretary of Civil Aviation” takes 
office, he and his staff will be faced with the constant factors in the Equation 
of Aviation Policy: 

1. If we are to survive as a nation, we must continue leadership of the 
free world since the United States is the only nation strong enough to 
assume such leadership. This leadership must include leadership in civil air 
transportation; 

2. No nation, no matter how enlightened, can understand or comprehend 
anything beyond its own national interest—and almost all sovereign nations 
believe it is in their own national interest to fly; 
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8. In this conflicting and clashing of objectives—to fly—our own objec- 
tive and policy must be subject to some limitation; 

4. Every nation believes itself to be better or as good as any other 
nation—“we, the people’’—and this includes the art of flying. 

In addition to these constant factors in the equation of aviation policy, 
we have to deal with our own particular American dreams, such as freedom 
of opportunity for the individual (and the civil airlines) even though all 
other major powers may regard and use their airlines as politico-economic 
institutions of government. 

It is only against this simple but basic background that our aviation 
policy makers can weigh the variables, such as the jet age, the immense 
material improvements in Europe and Russia due to world industrialism, 
the by-products of industrialism such as common markets and transporta- 
tion combines, the resurgence of nationalism in underdeveloped nations, and 
realignment of political ideologies. 
























































REGULATION BY THE 
CIVIL AERONAUTICS BOARD OF THE 
OWNERSHIP AND CONTROL OF 
FOREIGN AIR CARRIERS 


By JERROLD SCoUTT, JR., AND COATES LEAR* 


HE Civil Aeronautics Board has never declined to issue a Foreign Air 

Carrier Permit because of dissatisfaction with the ownership and/or 
control of the applicant. However, in three recent cases this was a hotly 
contested issue,! and it promises to remain so. The problem is, of course, 
not confined to the three small airlines whose applications have most recently 
raised the issue. It affects any U. S. citizen (but particularly U. S. air car- 
riers) seeking foreign aviation investments; it affects foreign governments 
and foreign carriers seeking outside capital and technical assistance; it 
affects foreign air carriers planning consolidated or pooled operations to the 
United States; and it must somehow be reconciled with our planned assist- 
ance for friendly foreign nations. It is the purpose of this Article to trace 
the development of these rules, to survey the manner in which they have 
been applied by the Civil Aeronautics Board, and to analyze the considera- 
tions which justify their retention. 


I. WHAT ARE THE STANDARDS? 


Origins of Rule. In January 1941, 25% of all of the local airline opera- 
tions in Latin-America were owned by German nationals.? This fact, coupled 
with the dramatic efforts which eliminated the Axis influence in hemisphere 
aviation, lead to the following resolution of the Foreign Ministers of the 
American Republics assembled at Rio de Janeiro, January 28, 1942 :3 


“CIVIL AND COMMERCIAL AVIATION 


“Whereas: 

“1. The American Republics by mutual understanding have agreed 
to unite in a common effort to resist the attempts of any foreign power 
through force or subversion to destroy their individual or collective 
freedom; 

“2. The peaceful pursuit of such a course is presently threatened 
by the non-American countries at war with American Republics whose 
resort to subversive methods and force is inimical to our common integ- 
rity; and 

“3. It has been amply demonstrated that the operation or use of 
aircraft in the American Republics by nationals of non-American coun- 
tries at war with American Republics and the use of airfields and aviation 
facilities in these Republics by such nationals constitute a serious threat 
to hemispheric defense, 





* Members of the District of Columbia Bar. 

1TACA International Airlines, S. A. (of El Salvador), Order No. E-15114, 
approved April 22, 1960 (3 year Permit); Reopened Aerolineas Peruanas, S. A., 
Foreign Permit Case, Order No. E-15538, approved July 12, 1960 (2 year Permit) ; 
and Transportes Aereos Nacionales, S. A. (of Honduras), Order No. E-15548, 
approved July 18, 1960 (1 year Permit). 

2 Burden, The Struggle for Airways in Latin America, Council on Foreign 
Relations (1943), p. 161. 

8 Department of State Bulletin, February 7, 1942. 
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“The Third Meeting of the Ministers of Foreign Affairs of the Ameri- 
can Republics 


Resolved: 


“To recommend to each American Republic that in harmony with its 
national laws, immediate steps be taken to restrict the operation or use 
of civil or commercial aircraft, and the use of aviation facilities to bona 
fide citizens and enterprises of the American Republics or to citizens or 
enterprises of such other countries as have shown themselves, in the 
judgment of the respective Governments, to be in full sympathy with the 
principles of the Declaration of Lima.” 


This same view is attributed to President Franklin Delano Roosevelt in 
the conferences which preceded the Chicago Convention.® Rules as to owner- 
ship and control of airlines were thereafter embodied in the documents 
produced by the Chicago Convention, and this modern day “Monroe Doc- 
trine”’ has been incorporated in all of the Bilateral Air Services and Air 
Transport Agreements negotiated since that date by the United States. In 
its present form, the rule provides as follows: 


“Each contracting party reserves the right to withhold or revoke the 
operation permission provided for in Article 3 of this Agreement from 
an airline designated by the other contracting party in the event that it is 
not satisfied that substantial ownership and effective control of such airline 
are vested in nationals of the other contracting party .. .” 


By this reservation, each contracting party may unilaterally satisfy itself 
as to the facts of ownership and control, but the standards of what consti- 
tutes “substantial” and “effective” are matters of interpretation of the 
Bilateral Agreement.6 The way this has been handled by the Civil Aero- 
nautics Board is summarized in the following paragraphs. 

Substantial Ownership. There is no decision of the Civil Aeronautics 
Board which specifies what percentage of equity constitutes “substantial 
ownership,” although the Department of State, presumably after consulta- 
tion with the Board, did so in a note exchanged simultaneously with the 


DY 


execution of the Bilateral Air Transport Agreement with the Republic of 
Peru. The pertinent provisions of this note are quoted below: 


“The experience of recent months leads to the conclusion that the Gov- 
ernment of Peru will be able to promote the formation of one or more 
Peruvian aviation enterprises for the purpose of being designated, as 
regards the Agreement, only if a reasonable period of time could be avail- 
able for a company originally formed with a moderate percentage of 
effectively Peruvian capital, to increase gradually under the control of the 
Government of Peru, the proportion of Peruvian capital until a minimum 
proportion of 51% is reached, which will permit securing for it the title 
of an effectively Peruvian company; .. .”? 


There is no other example of a similar interpretation. It is interesting to 
note, however, that when the Civil Aeronautics Board shortly thereafter 
passed upon the application of Peruvian International Airways for a foreign 
air carrier permit, these rules were not applied because the Board was 
apparently not “satisfied” that these requirements had been met. However. 


4The Declaration of Lima, approved December 24, 1938, had reaffirmed the 
solidarity of the American states and their decision to defend themselves against 
foreign intervention. 

5 Smith, Airways Abroad, The University of Wisconsin Press (1950), p. 151, 
quoting A. A. Berle, Jr., who was then an Assistant Secretary of State. 

6 Such interpretation should follow the general rules of contract construction, 
beginning with the proposition that the intention of the parties must govern. One 
important difference should be noted. Where international agreements are executed 
in counterparts, one in the language of each contracting party (as is case with 
Bilateral Air Transport Agreements), little use can be made of the local technical 
a of words. See: In Re Zalewski’s Estate, 292 N. Y. 332, 55 N. EB. 2d 184 

- Treaties and other International Acts Series, No. 1587, Department of State, 
p27. 
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since the ownership rules are discretionary rather than mandatory, the 
Permit was nonetheless issued.® 

Much of the controversy that later developed could have been avoided 
had the Board announced either (a) that a 51% equity interest constituted 
“substantial ownership,” or (b) that a foreign country’s own requirements 
of local ownership would be accepted as meeting the standard in the Bilateral. 


TABLE No. 1 
EXAMPLES OF AIRLINE OWNERSHIP REQUIREMENTS 


Percentage of Local 





Country Ownership Required Citation 

United States 75% Section 101 (13) Fed. Av. Act 
Colombia 51% 7 CAB 149 (1946) 

Venezuela 51% 7 CAB 317 (1946) 

Panama 60% 8 CAB 44 (1947) 

Dominican Republic 51% 12 CAB 766 (1951) 

Costa Rica 60% 12 CAB 2382 (1950) 

Peru 60% CAB Order No. E-15538 (1960) 
E] Salvador None CAB Order No. E-15144 (1960) 
Ecuador 51% CAB Order No. E-15819 (1960) 





It is unrealistic to assume that the other party to a Bilateral Agreement 
“intended” to accept any higher standard of “substantial ownership” than 
that required by its own laws. This, of course, does not answer the problem 
for countries such as El Salvador that have no requirements of local owner- 
ship of their flag-carriers. In such instances, the best guide as to what is 
acceptable to the Civil Aeronautics Board is that which has been accepted; 
examples of this are shown in Table No. 2. 

The standard of substantial local ownership of foreign air carriers is 
often complicated by the Civil Aeronautics Board’s announced determina- 
tion to eliminate any “substantial interest” held in such carriers by U. S. 
air carriers.9 There is, therefore, a potential conflict between the standards 
of the Bilateral (“substantial ownership”) and rules asserted under Section 
408 (“substantial interest’). For example, even though a U. S. air carrier 
held a 25% stock interest in Transcontinental, an Argentine carrier, the 
Board was able to make the required findings of substantial local ownership 
for Section 402 purposes;!° nevertheless, this investment constituted a 
“substantial interest” for Section 408 purposes and divestment within 5 
years was ordered.!! Such rules cut foreign air carriers off from equity 
supplied by U. S. air carriers, although the Board would have no jurisdiction 
to impose a similar restriction where the U. S. investor was not an air 
carrier.12 





8 Peruvian International Airways, Foreign Air Carrier Permit, 8 CAB 229, 
233 (1947). 

® The doctrine was originally expressed in the Havana-New York Foreign Air 
Carrier Permit Case, 14 CAB 399 (1951), and was reaffirmed in the Board’s deci- 
sion in Aerovias Venezolonas, Foreign Permit, 20 CAB 746 (1955), and later in 
the proceeding entitled California Eastern Aviation, Inc. et al., Control and Inter- 
locking Relationships, Order No. E-12118, January 16, 1958. 

10 CAB Order No. E-12117, Jan. 3, 1958. 

11 CAB Order No. E-12118, Jan. 16, 1958. It is not clear how much less than a 
25% interest would be “substantial” for these purposes, although in certain Section 
408 problems the Board has said that a “minute percentage may be a substantial 
part.” See: Pan American-National, Opinion & Order, E-18124, Oct. 31, 1958; 
Northwest-Eastern Equipment Interchange, 19 CAB 346 (1954); Continental- 
United Equipment Interchange, 17 CAB 635 (1953). 

(1985) Compania Dom., Cap-Haitien and Port-Au-Prince Service, 19 CAB 823 
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Effective Control. Except for those few instances where a controlling 
stock interest was held by others than nationals of the applicant’s home- 
land,!® the test of “effective control” is even more illusive than that of 
“substantial ownership.” Even in those cases where U. S. interests were 
found to be in control of foreign air carriers the Board has given few clues 
as to how much control constitutes “effective control.”!4 

There is a temptation in defining this standard to look to the Board’s 
tests for “control” in Section 408 proceedings, which involve mergers 
and consolidations. Beginning with the case of Railroad Control of North- 
east Airlines, 4 CAB 379 (1943), the Board has adhered to a very broad 
interpretation of the word “control.”15 As interpreted for Section 408 pur- 
poses, “control” is now practically indistinguishable from “influence,”!® and 
it seems that the Board’s jurisdiction under this Section of the Federal 
Aviation Act is constantly being expanded to reach “public interest” objec- 
tives.17 However, the definition of “effective control” in foreign air carrier 
permit cases is largely a matter of the interpretation of international agree- 
ments, and not regulation as such. The requirement of Section 1102 of the 
Federal Aviation Act is that the Board administer Section 402 consistently 
with obligations assumed under the Bilateral Air Transport Agreements.18 

There is no provision in Section 402 that the Board must find the owner- 
ship and control of the foreign applicant complies with U. S. standards of 
“public interest.” The requirements for local ownership and control are 





13 TACA International Airlines, S. A., 18 CAB 737 (1954); Cuba-Florida Air 
Carrier Permit Case, 12 CAB 292 (1950); Canadian Pacific A. L., Air Carrier 
Permit, 10 CAB 188 (1949); TACA, S. A., Foreign Air Carrier Permit, 10 CAB 
130 (1949); Peruvian International Airways, Foreign Air Carrier Permit, 8 CAB 
229 (1947); TACA, S. A., Foreign Air Carrier Permit, 7 CAB 715 (1946) ; Lineas 
Aereas Mewicanas, S. A., Temporary Foreign Air Carrier Permit, 6 CAB 165 
(1944). 

14 Compania Dom., Cap-Haitien and Port-Au-Prince Service, 19 CAB 8238 
(1955); Havana-New York Air Carrier Permit Case, 14 CAB 399 (1951); 16 
CAB 871 (1952). 

15 “Since there is no legal or technical meaning of c ntrol apart from that 
accorded the term in ordinary usage, it is apparent that control may apply to and 
cover a wide variety of situations. When ‘broadly used (control) may embrace 
every form of control, actual or legal, direct or indirect, negative or affirmative.’ 
As the late Justice Cardozo stated, a ‘dominating influence may be exerted in other 
ways than through a vote.’” (pp. 381-2) 

The same view was adopted in the following cases: Pan American Airways, 
Inc., Acquisition of Aerovias de Guatemala, S. A., 4 CAB 403, 405, 406 (1943) ; 
Pan American Airways, Inc., Acquisition of Aeronaves de Mewico, S. A., 4 CAB 
494, 496 (1943); National-Caribbean-Atlantic Control Case, 6 CAB 671, 680 
(1946); Braniff Airways, Inc., Acquisition of Aerovias Braniff, S. A., 6 CAB 947, 
948 (1946); Acquisition of Mid-West by Purdue Research Foundation, 14 CAB 
851, 856 (1951). 

16 See: Meteor-Metropolitan Aircraft Sale and Lease-Back Proceeding, Docket 
Nos. 8984 and 8946, Brief of Bureau Counsel, and Initial Decision of Examiner 
Pfeiffer; Arthur Vining Davis Enforcement Proceeding, Docket No. 8250, Com- 
plaint, Answer to Motion to Dismiss, and Order Denying Motion to Dismiss, Order 
No. E-10944, January 11, 1957; Transocean-Atlas Case, Docket Nos. 8943 and 
10337, Initial Decision of Examiner Ruhlen, June 8, 1959. However, in the Pan 
American-National Agreement Investigation, Order No. E-15541, July 14, 1960, 
the Board does recognize (p. 11) the difference between the “power to influence” 
and the “power to control,” at least for purposes of Section 408(a) (5) of the Act. 

17 See: Allen, Section 408 of the Federal Aviation Act: A Study in Agency 
Law-Making, 45 Va. L. Rev. 1073 (1959). 

18JIn non-Bilateral cases, the Board is free to apply the broad Section 408 
standards in determining how much non-national ownership and control is in the 
public interest. But in Bilateral cases, the Board is confined to a reasonable inter- 
pretation of what constitutes “substantial ownership and effective control.” Despite 
this distinction, the Board has held that the ownership and control rules are 
“equally applicable to those situations where there is no bilateral in force.” TACA 
International Airlines, S. A., 18 CAB 737, 738 (1954). 
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found exclusively in the Bilateral Agreements; under Section 402, the Board 
is restricted to finding “such applicant fit, willing and able.” 

One solution would be to equate “effective control” with “voting control,” 
which would guarantee that the final or ultimate decisions rested with 
nationals of the applicant’s homeland. Such a standard would be (1) con- 
sistent with objectives that originally led to the imposition of the ownership 
and control condition, (2) consistent with the intention of the parties 
negotiating the Bilaterals, and (3) easy to administer. A recent alternative 
solution equated “effective control” with “negative control” in the Reopened 
Aerolineas Peruanas, S. A., Foreign Permit Case, supra, where the Board 
reached this conclusion at page 4 of the mimeographed opinion: 


“With regard to requiring divestiture of the block of APSA stock 
owned by Servicios, we see no present need for such a condition. Neither 
the bilateral agreement nor Board policy demands 100 percent ownership 
of APSA’s stock by Peruvian nationals, and since under Peruvian law 
the holders of two-thirds of a corporation’s stock can take any corporate 
action of any description, it is clear that Servicios will not be in a position 
to exercise even negative control over APSA’s corporate activities by 
reason of its stockhoiding.” 


This decision probably rules out any non-national interest in excess of a 
3314% stock interest, even though a 40% non-national interest is permis- 
sible under the laws of Peru. The problem is that the Civil Aeronautics Board 
has not been trying to interpret the contract (i.e. the Bilateral Agreement), 
but for the most part has been trying to determine how much non-national 
ownership and/or control is consistent with U. S. objectives. Unilateral 
standards have been applied by the Civil Aeronautics Board to a bilateral 
problem, whereas it would seem that the question of interpreting what con- 
stitutes substantial ownership and effective control should be resolved under 
the machinery provided in the Bilateral itself: 


“ARTICLE 10 


“Except as otherwise provided in this agreement, or its Annex, any 
controversy between the contracting parties relative to the interpretation 

or application of this agreement, or its Annex, which cannot be settled 

through consultation shall be submitted for an advisory report to the 

Interim Council of the Provisional Internationai Civil Aviation Organiza- 

tion, in accordance with the provisions of Article III, Section six (8) of 

the Provisional Agreement on International Civil Aviation signed at Chi- 
cago on December 7, 1944 or to its successor, unless the contracting parties 
agree to submit the controversy to some other person or body designated 

by mutual agreement between the same contracting parties. The executive 

authorities of the contracting parties will use their best efforts under the 

powers available to them to put into effect the opinion expressed in such 
report.” 

Vested in nationals. The term “vested” as distinguished from “contin- 
gent” or “potential” seems to have been involved in only one Section 402 
case—TACA International Airlines, S. A., supra. Here the applicant sought 
to establish both “substantial ownership” and “effective control” for Section 
402 purposes by proving that a national of El Salvador held (from the U. S. 
owners) an irrevocable proxy to vote 31% of the total shares and an irrevo- 
cable option to purchase 16% of the shares.19 Although the requirement of 
a vested interest was technically not before the Board because there is no 
Bilateral with E] Salvador, the agency’s conclusion is probably a binding 
precedent : 








19 Contrast the arrangement in Transcontinental, S. A. (Argentina), Order 
No. E-12117, January 8, 1958, where a U. S. air carrier’s stock interest was placed 
in a voting trust in order to sterilize its “substantial interest” for Section 408 


purposes. 
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“And with regard to control, the nature and effect of Kriete’s voting 
rights under the option agreement (as detailed in the Examiner’s deci- 
sion) do not satisfy our requirement of effective control. While, technically 
speaking, the proxy held by Kriete coupled with the voting rights in his 
own shares, could be viewed under certain circumstances as giving him 
the power to control TACA, this kind of arrangement is too artificial and 
elusive to satisfy the basic purposes of our ownership and control policy. 
Le > believe TACA’s whole reorganization plan tacitly recognizes 
this fact. 


No case has been found where the term “national” as distinguished from 
“citizen” has been an issue; however, an interesting question is suggested 
by the fact that some stockholders of foreign airlines are known to hold 
dual citizenship. 

Nationals of the other contracting party. This present language in the 
Bilateral resulted from the following evolution: 

a. Nationals of a contracting state. This was the rule in both the Inter- 
national Air Services Transit Agreement (the so-called “Two Freedoms” 
Agreement) and the International Air Transport Agreement (the so-called 
“Five Freedoms” Agreement), both of which were signed at Chicago, 
December 7, 1944. 

The effect of this rule was discussed as follows in an excellent concurring 
opinion in the case of Venezuelan Airlines, Air Carrier Permit, 7 CAB 817, 
327 (1946) : 


“, .. this broad provision . . . permits the national of any signatory 
state to organize air transportation enterprises under the flag of any 
other signatory state . . .”’20 


And its purpose was described in these terms: 


“It was designed to permit a country that might not otherwise be able 
to finance its own airlines to enjoy the prestige attaching to international 
operations by an airline carrying its flag, or to permit a smaller country 
not having its own airlines to designate an existing international carrier 
for the purpose of developing air services to other countries.” 


b. Nationals of either party. The Chicago Convention also produced a 
draft of a Bilateral Air Transport Agreement, which was in fact used by the 
United States in all Bilaterals negotiated through August, 1946.21 In 16 
instances, the United States has agreed that “substantial ownership and 
effective control” must be “vested in nationals of either party to the agree- 
ment.” This means, for example, that even though BOAC were owned and 
controlled by Americans, or Pan American were owned and controlled by 
British nationals, each would nonetheless be entitled to operating permits. 

c. Nationals of the other contracting party. Beginning with the Brazilian 
Bilateral in September, 1946, and continuing since that date, every one of 
the agreements contains the present language as to ownership and control, 
which exchanges the word “either” for “other.” The interesting, though 
still unanswered question, is why should the change have been made? 

The fact that the change occurred in connection with the Brazilian agree- 
ment may be significant because we now know that the designated Brazilian 





20 In the case of TACA, S. A., Foreign Air Carrier Permit, 7 CAB 715 (1946), 
the denial of the application was urged because TACA, operating under the flag 
of El Salvador, was controlled by a Panamanian corporation. While El Salvador 
and the United States were signatory to the Chicago Air Transport Agreement, 
Panama was not. The fact of the matter was that the Panamanian holding com- 
pany was owned by citizens of the United States. The Permit was granted as a 
matter of discretion, not right. 

21 These included, in order of their signature date, Bilateral Air Transport 
Agreements between the United States and Spain, Denmark, Sweden, Iceland, 
Ireland, Switzerland, Norway, Portugal, Czechoslovakia, United Kingdom, Turkey, 
France, Greece, Belgium, Egypt and Lebanon. 
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carrier (Aerovias Brazil) was at the time of the Bilateral a part of the 
TACA System, which was owned and controlled by a British subject. See: 
Aerovias Brasil, S. A., Air Carrier Permit, 8 CAB 348 (1947). However, 
it is obvious that a British-owned and controlled Brazilian-designated air 
carrier could not meet the requirements of a U. S.-Brazil Bilateral referring 
to “nationals of either party.” The change in language was not necessary 
if the U. S. objective were to exclude Aerovias Brasil as then constituted. 
It may be, however, that this situation simply led to a reappraisal and 
tightening of the ownership and control provisions, although the motive 
for doing so remains obscure. 


II. WHEN SHOULD A PERMIT BE WITHHELD? 


In a number of Section 402 cases, the Civil Aeronautics Board has 
actually found the applicant to be substantially owned and/or effectively 
controlled by nationals of another country. Examples of this are shown 
in Table No. 3. 

Under these circumstances, the United States could have withheld the 
Foreign Air Carrier Permit.23 The considerations governing the decision 
whether or not to do so have been these: 

A. Subsidy. Beginning with the Havana-New York Air Carrier Permit 
Case, 14 CAB 399, 401 (1951), the Board expressed this fear of U. S. carrier 
investments in foreign airlines: 


“Where the American carrier receives mail pay support from the Gov- 
ernment, there is always present the danger that portions of such mail 
pay may find their way indirectly into the support of the foreign carrier.” 


The seriousness of this problem was first apparent when the Board reopened 
Pan American’s Transatlantic Final Mail Rate Case, Order No. E-11146, 
March 20, 1957, where on the basis of preliminary audits it was found that 
Pan American had under-charged its foreign affiliates and over-charged 
Uncle Sam. The Board reached this conclusion: 


“. . . in the light of the specific items of information outlined herein, 
which indicate that for the 1946-1953 period alone Pan American’s prop- 
erly recognizable expense, which was underwritten with subsidy, may have 
been overstated by as much as $6,500,000, we think it clearly our duty and 
responsibility to re-examine, in the public interest, the mail pay awarded 
in this proceeding. Moreover, our duty in this respect is plainly evident 





23In the Reopened Aerolineas Peruanas, S. A. Foreign Air Carrier Permit 
Case, supra, it was argued the U. S. did not have this right. The English version 
of Article VI of the Bilateral Agreement between the U. S. and Peru reserves to 
each Contracting Party the right “to withhold” or revoke a permit if the substan- 
tial ownership and effective control standard is not met. In the equally authentic 
Spanish version, “suspender” appears as the purported equivalent of “to withhold.” 
It was argued that “suspender” meant “to suspend,” and not “to withhold’; con- 
sequently, the Permit first had to be issued. This argument was supported by the 
fact that the Spanish versions of the U. S. Bilaterals with other Spanish-speaking 
countries do not use the word “suspender”; for example, Chile and Venezuela— 
“retener” (to withhold); Cuba and Spain—“rehusar” (to refuse or decline) ; 
Dominican Republic and Paraguay—“negar” (to deny or refuse); Ecuador and 
Panama—“no otorgar” (not to grant) ; and Mexico—“no conceder” (not to grant). 
However, in Articles 62 and 88 of the Convention on International Civil Aviation 
(Chicago Convention) “suspender” and “to suspend” are equated. 

Perhaps the U. S. version, which retains more control for the permit-issuing 
state, would nevertheless govern. The World Court discussed a similar situation as 
follows: “The Court is of opinion that, where two versions possessing equal author- 
ity exist one of which appears to have a wider bearing than the other, it is bound 
to adopt the more limited interpretation which can be made to harmonize with both 
versions and which, as far as it goes, is doubtless in accordance with the common 
intention of the parties.” (Mavrommatis Palestine Concessions (Jurisdiction), 
Permanent Court of International Justice Publications, Series A, No. 2, pp. 10-21 
at p. 19 (1924).) 
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when it is considered that transactions between Pan American and its 
affiliates aggregate some $50,000,000 annually.” 


Although the initiation of this case was applauded in Congress in 1957,24 
the matter was not even set for hearing until three years later. 

About this same time, the Board instituted an investigation into the 
financial relationship among Pan American World Airways, Inc. and Various 
Affiliates, Order No. E-11103, March 8, 1957, as shown in Appendix A of 
said order: 


TABLE No. 4 


FINANCIAL INTEREST HELD BY PAN AMERICAN 
WoRLD AIRWAYS IN OTHER CARRIERS 








Percentage 
of Stock 
Incorporated Owned by 
Company Under Laws of PAA 
Aeronaves de Mexico, 8. A. Mexico 21.13 
Aerovias Nacionales de Colombia, S. A. Colombia 38.13 
Aerovias Venezolanas, S. A. Venezuela 30. 
Compania Cubana de Aviacion, S. A. Cuba 0a 
Compania Dominicana de Aviacion C por A Dominican Rep. 40. 
Compania Mexicana de Aviacion, S. A. Mexico 41.88 
Compania Panamena de Aviacion, S. A. Panama 33. 
Lineas Aereas Costarricenses, S. A. Costa Rica 38.33 
Lineas Aereas de Nicaragua, S. A. Nicaragua 20. 
Panair do Brasil, S. A. Brazil 48. 
Pan American-Grace Airways, Inc. Delaware 50. 
Servicio Aereo de Honduras, S. A. Honduras 40. 
Urba, Medellin and Central Airways, Inc. Delaware 100. 





a Included because of past affiliation. 
Source: Order No. E-11103, March 8, 1957, Appendix A. 


No further action of any sort has been taken in this Docket. 


Subsequently, in the case of Pan American World Airways, Inc.—Acqui- 
sition of LACSA (Reopened), Docket No. 6594, an Examiner of the Board 
concluded that Pan American’s control of the Costa Rican carrier should be 
disapproved for a number of reasons, including the possibility that U. S. 
mail pay would find its way into the support of the foreign carrier. Although 
this Initial Decision was issued on November 15, 1957, there has been no 
Board action yet. This inaction in each of these cases suggests that the 
financial aspects of this problem are not now matters of serious concern 
to the Board, which may in part be excused by the fact that Pan American 
is no longer a subsidized carrier and that the Board may at its leisure correct 
past accounting errors. 

B. Reciprocity. The second reason originally advanced in the Havana- 
New York Air Carrier Permit Case, supra, for disapproving U. S. control of 
foreign air carriers was expressed in these terms: 


“,.. an even greater danger lies in the fact that such American owner- 
ship or control may prove embarrassing in negotiating for the exchange 





24 Report on Airlines of the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, 85th Cong., 1st Sess., April 5, 1957, p. 248. 
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of operating rights with the country of nationality of the foreign carrier. 

When our Government seeks operating rights in a foreign country on 

behalf of one American carrier, and a second American carrier owns an 

interest in the foreign carrier operating from that country into the United 

States, a conflict of interests may ensue as between the American carriers, 

and may seriously interfere with prompt and satisfactory exchange of 

operating rights with the country concerned.” 

This fear, unlike the first, proved groundless.25 As a matter of fact, 
those cases where ownership and control were most seriously questioned by 
the Civil Aeronautics Board were the very ones where the foreign govern- 
ments most enthusiastically urged the issuance of a permit.?é 


C. Defense. The fear of third country ownership and/or control of 
applicants for Section 402 Permits gave rise, as we have noted, to the present 
ownership and control provisions in the Bilateral Air Transport agreements. 
However, with two possible exceptions,2”7 this has never been a factor in 
Section 402 proceedings. Nevertheless, the apprehension continues and has 
been urged as a reason for continuing U. S. ownership and/or control of 
foreign flag carriers. For example, on the basis of somewhat less than 
satisfactory presentations by the Departments of State and Defense?® in 





25In the Reopened LACSA Case, supra, one of the reasons urged by the 
Examiner in disapproving Pan American’s control of the Costa Rican carrier 
was the protest of a third country (El Salvador), which was supporting a rival 
airline (TACA). 

26 See: TACA International Airlines, S. A., Docket No. 8711, Initial Decision, 
p. 3; Reopened Aerolineas Peruanas, S. A., Docket No. 8955, Initial Decision, p. 12, 
quoting an official representative of the President of Peru: 


“We have permitted all American carriers who have requested permits 
to go into Peru and we have not been going into much technicalities of 
the process of issuing permits to American companies, as we could have, 
and we have done that because of the reciprocal treatment that we will 
hope to have when we, the Government of Peru, issues or signs the 
bi-lateral agreement.” 

A similar point was noted by the Board in the case of Transportes Aereos Na- 
cionales, S. A., Order No. E-15548, approved July 18, 1960: 

“Of great weight in deciding upon a renewal of TAN’s permit is the 
desire of the Board to give recognition, insofar as practicable, to the 
wishes of the Honduran Government as reflected in its endorsement of 
TAN’s application.” 
27In Peruvian International Airways, Foreign Air Carrier Permit, 8 CAB 

229 (1947), the Board found the applicant owned and controlled by citizens of the 

United States and Canada; in Canadian Pacific Airlines, Air Carrier Permit, 10 

CAB 188 (1949), the Board found the applicant owned and controlled by citizens 

of the United States and Great Britain. 

D _?8 These presentations are summarized as follows at page 4 of the Initial 
ecision : 

“Although the reopening order looked to the possibility that other Government 
agencies would submit their views as to the consistency of the control relationship 
with the public interest, no Government agency, other than the Board through its 
Bureau of Air Operations, submitted evidence in the reopened phase of this 
proceeding. The Bureau’s witness did, however, disclose the view of the State 
Department to the extent it is reflected in the following paragraph contained in a 
classified letter dated February 15, 1956, from the State Department to the Chair- 
man of the Board: 

‘It appears to the Department (of State) that the evidence used by 
the examiner in arriving at his initial decision that the Pan American 
relationship with LACSA is not in the public interest may not be fully 
compelling, and that there may be a balance of advantage to be gained 
by permitting continuance of the relationship.’a 

In addition, the Department of Defense submitted a statement of position, for 
which it requested and obtained confidential treatment pursuant to rule 39 of 
the Rules of Practice.b Although the contents of this statement cannot be sum- 
marized in this decision, the Department goes no further than to cite, in support 
of a policy encouraging United States airlines to assist smaller nations in estab- 
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the still pending Reopened LACSA Case, supra,?® the Examiner made the 
following findings: 


“Among the considerations urged as warranting approval, the strong- 
est is probably the possibility that Pan American’s withdrawal would 
leave a vacuum to be filled by a large airline of European nationality. 
This risk was discussed in the prior initial decision and the conclusion was 
reached that, in LACSA’s present state of development, a new affiliation 
did not appear probable. The record developed since the reopening order 
does not serve to heighten the likelihood of a substitute affiliation.” 


Nevertheless, the Defense Department thereafter (March 6, 1958) presented 
this strong argument to the Board in support of Pan American’s continued 
control of the Costa Rican flag carrier: 


“Soviet Russia has recognized the value of civil aviation as an element 
of national power and prestige, and is developing a formidable capability 
to challenge United States leadership in this field. Under the circum- 
stances, it is unlikely that any vacuum in the air transport system of 
small nations will remain long unfilled. If our national objectives of main- 
taining United States leadership in international civil aviation is to be 
realized, there must be no diminution of United States influence in foreign 
aviation activities, especially in the Western Hemisphere.” 


As it becomes apparent that Latin American nations, for example, are 
not inextricably tied to the United States, defense considerations may once 
again take precedence over the commercial factors in appraising the pro- 
priety of U. S. ownership and control of foreign air carriers. 

D. Anti-Trust. There are no Civil Aeronautics Board decisions which 
relate the policies of the anti-trust laws to the control of foreign carriers 
by U. S. airlines.2° However, in the yet undecided Reopened LACSA Case, 
supra, the Examiner discussed at length Pan American’s control of the Costa 


lishing air transportation systems, general national security considerations of no 
different character than those upon which Pan American relies. 





aThe State Department’s letter of February 15, 1956, to the Chairman was 
stamped ‘For Official Use Only,’ was classified as confidential, and was not deemed 
available for the record. The Department consented, however, to disclosure of the 
quoted paragraph. 

b By order No. E-10991, dated January 31, 1957, the Board directed that the 
Defense Department’s statement of position be withheld from public disclosure.” 


29 A similar argument was submitted by the Defense Department in the case 
of TACA International Airlines, S. A., Docket No. 8711: 


“Any action which might lead to foreign, and especially unfriendly, 
control of the air transportation systems of Costa Rica or other small 
nations in conditive (sic) areas would be contrary to the national security. 
It is the view of the Department of Defense that American private enter- 
prise should be encouraged to maintain and enter into arrangements to 
assist Latin American and other technically backward nations in the 
development of their air transportation systems where such assistance is 
welcomed by the countries concerned.” 


The Board did not comment on this problem in its Opinion in Order No. E-15144, 
5 April 1960. 


30 This has been done, however, by the Celler Committee in its 1957 Report on 
Airlines. The Report found (p. 255) that the acquisition or formation of foreign 
carriers by Pan American either eliminated competition or made its competitive 
position more secure. The Report concluded (p. 277) that this created important 
issues with respect to the enforcement of the anti-trust laws. Report of Anti-trust 
Subcommittee of the Committee on the Judiciary, House of Rep., 85th Cong. 1st 
Sess., 1957. The Civil Aeronautics Board has often deferred to “established anti- 
trust principles” in other situations. See, for example, Order Nos. E-15693, 
E-15692 and E-15691, all dated August 25, 1960, relating to credit or credit card 
systems for purchase of air transportation; Order No. E-15651, August 12, 1960, 
relating to Prepaid Ticket Advice Resolution of the Air Traffic Conference; 
VOLUMAIR, Order No. E-15077, April 6, 1960; Local Cartage Agreement Case, 
(1961) 850, 852 (1952); Air Freight Tariff Agreement Case, 14 CAB 424, 425 
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Rican flag carrier in terms of Sections 7 and 10 of the Clayton Act (15 
U.S.C.A. Sections 18, 20). He concluded that Section 7 had been violated 
because the Pan American-LACSA affiliation tended to create a monopoly 
in the Panama-Miami market, and to lessen competition in the Havana- 
Panama market. He also found that the spirit, though not the letter, of 
Section 10 (which prohibits certain transactions between affiliated common 
carriers) had been violated. This was one of several reasons why he recom- 
mended disapproval of the control relationship. 

This problem is, incidentally, involved in a pending District Court case 
which promises to be one of major significance: United States v. Pan Ameri- 
can World Airways, W. R. Grace and Company, Pan American-Grace Air- 
ways, Inc., (D.C. S.D. N.Y. Civil Action No. 90-259, 1959). The following 
illustration is from pages 112-113 of the Government’s Trial Brief: 


“An agreement was signed on April 20, 1938 between Faucett, Panagra 
and Aerovias which provided: (1) that in consideration of the withdrawal 
of Aerovias from local service Faucett would turn over to Aerovias 20% 
of its stock. Aerovias would have two directors on the Faucett Board; 
(2) that Panagra would not participate directly in any enterprise dedi- 
cated to local air transport in Peru other than Faucett but that it could 
continue its local services inside of its international itinerary; (3) that 
Panagra would maintain the existing difference between Faucett and 
Panagra tariffs for the local transport of passengers in Peru. Both com- 
panies agreed to modify local tariffs in the case of competition from other 
companies; and (4) that Faucett would give up all international connec- 
tions and operate only locally in Peru. Further, that Faucett would not 
enter into interline agreements with any international airline without 
Panagra’s consent.” 


E. Assistance to under-developed countries. The Civil Aeronautics 
Board has never interfered with the temporary use of American capital and 
technical assistance for the airline operations of friendly foreign countries, 
particularly under-developed countries. Such aid is “in the public interest,’”?1 
and numerous “technical assistance’ agreements which left little to the 
foreign carrier except the sale of tickets have been approved.®2 The resulting 
loss of “effective control” was generally overlooked because of the temporary 
nature of the assistance. For example, in the case of Trans Caribbean Air- 
ways, Inc., and Aerovias Interamericanas de Panama, S. A., Order No. 
E-8910, January 24, 1955, the Board stated the policy in these terms: 


“Furthermore, an arrangement of this type is consistent with this 
government’s over-all policy of assisting friendly foreign countries for 
temporary periods in developing their own resources and in enabling them 
on the basis of that assistance to continue their activities without further 
aid thereafter.” 


F. Competition. The concurring opinion in the case of Venezuelan Air- 
lines, Air Carrier Permit, 7 CAB 317, 329 (1946), expressed the fear that 
U. S. ownership and/or control of foreign air carriers would be both (1) a 





31 See: Aero Nacionales de Colombia, S. A., Foreign Air Carrier Permits, 
7 CAB 149 (1946); Lineas Aereas Mexicanos, S. A., Temporary Foreign Air Car- 
rier Permit, 6 CAB 299 (1945); Aero Transportes, S. A., Temporary Foreign Air 
Carrier Permit, 6 CAB 159 (1944). ; 

32 See, for example: California Eastern Aviation, Inc., et al., Lease Agreement 
and Exemption Application, Order No. E-12118, January 16, 1958; In the Matter 
of an Agreement between Trans World Airlines and the Imperial Ethiopian Gov- 
ernment, Order No. E-10688, October 19, 1956; Slick Airways, Inc., and Airwork, 
Ltd., Agreement and Exemption Application, Order No. E-8977, February 25, 
1955; Transocean Air Lines, Inc., and Airwork, Ltd., Agreement and Exemption 
Application, Order No. E-8976, February 25, 1955; Seaboard & Western Air Lines, 
Inc., and Aerlinte Eireann IIA, Agreement, Order No. E-7108, January 28, 1953; 
E-12308, March 81, 1958; In the Matter of an Agreement between Pan American 
World Airways, Inc., and Aryana Airlines Co., Ltd. (Afghanistan), Order No. 
E-11612, July 23, 1957. 
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device to evade the Civil Aeronautics Board certification procedure, and 
(2) the cause of excessive competition—particularly in the Caribbean area. 


In some circumstances, however, competition became a reason for approv- 
ing, rather than disapproving, U. S. ownership and/or control, as illustrated 
by the case TACA International Airlines, S. A., 18 CAB 787, 738 (1954): 


“It appears that the applicant herein is the only carrier available to 
El Salvador for a reciprocal route to the United States. The Salvadoran 
Government does not have before it any other applicant that it could 
endorse for the route sought herein. Nor is there any indication that there 
is sufficient capital available in El Salvador to promote a new carrier at 
this time. If we award a permit to the applicant, the interests of El Salva- 
dor will be preserved. At the same time, steps can be taken toward increas- 
ing the proportion of Salvadoran capital in the ownership of the applicant. 
It is our hope that steps will be taken to reduce gradually the percentage 
of stock owned by United States nationals, in order that the nationals of 
El Salvador may ultimately achieve substantial ownership and effective 
control of the carrier.” 


But the Board has generally been firm in prohibiting the use of foreign 
affiliates to enhance the competitive position of a U. S. air carrier. One of 
the best examples of this policy is found in the Havana-New York Air 
Carrier Permit Case, 14 CAB 399, 402 (1951): 


“So long as Pan American holds a substantial interest in Cubana, it 
may be expected that Pan American’s activities in relation to Cubana will 
be so conducted as to inure to Pan American’s benefit. It will, accordingly, 
be to Pan American’s interest to route passengers between New York and 
Havana via Cubana, rather than National, or Eastern and Pan American 
connecting at Miami. This will enable Pan American to compete indi- 
rectly with Eastern and National by diverting traffic from these two 
American certificated airlines. We cannot ignore the fact that we have 
recently refused to grant Pan American a route between Miami and New 
York. It would be strange indeed to follow such action with the award 
of an unrestricted permit for substantially the same service to a carrier 
such as Cubana, in the light of its relationship to Pan American. We feel 
it is our duty, under the circumstances, to so condition the award as to 
reduce to a minimum the diversion and consequent injury to National 
and Eastern.” 


This policy was specifically reaffirmed in the recent Pan American-National 
Agreement Investigation, Order No. E-15541, July 14, 1960. 

In the case of California Eastern Aviation, Inc., et al., Control and Inter- 
locking Relationships (Transcontinental, S. A.), Order No. E-12118, Janu- 
ary 16, 1958, it was suggested that the Cubana doctrine might not be 
applicable where the U. S. investor was not an air carrier: 


“There are several pertinent factors which clearly distinguish the situ- 
ation we are faced with herein from the factual circumstances involved 
in such cases as the Havana-New York Permit Case.¢ In the first place, 
the record makes plain the fact that Transcontinental will control its own 
sales efforts and compete for traffic on its own identity and reputation; 
there will be no ‘palming off’ of Transcontinental’s operations to the public 
as that of a United States carrier. Furthermore, it is significant that 
heretofore California Eastern has not been an established air carrier, and 
will become an ‘air carrier’ under the Act only through its arrangements 
with Transcontinental. Thus, we are not faced with the situation of an 
established United States air carrier attempting to extend its route in 
the guise of lending assistance to a foreign air carrier. Furthermore, it 
is clear that the present arrangements are designed as a practical means 
for allowing a foreign carrier to inaugurate service over a new route. 


¢14 CAB 399 (1951).” 


The limits of this qualification were clarified in the case of TACA Inter- 
national Airlines, S. A., Order No. E-15144, approved April 22, 1960: 


“It is TACA’s further contention that the Board’s established owner- 
ship and control requirement is operative only where the United States 
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investor is an air carrier, and that there is no question here of an Ameri- 
can air carrier owning or controlling TACA. In support of its position, 
TACA cites California Eastern Aviation, Inc., et al. We cannot accept the 
distinction suggested by TACA, and there is nothing in the California 
Eastern Aviation case inconsistent with our policy. On the contrary, in 
that case we approved California Eastern’s acquisition of a stock interest 
in Transcontinental, S. A., for a number of reasons, including the practical 
necessity for allowing a foreign air carrier to inaugurate service over a 
new route, but we also stressed that California Eastern was expected to 
in. its stock interest in the foreign air carrier within a specified 
period. 


This competitive factor is largely, though not exclusively, a private inter- 
est, which must be balanced against public considerations, previously dis- 
cussed. To date it has been properly subordinated. 


III. CONCLUSION 


Whenever “substantial ownership and/or effective control’? has been at 
issue in Section 402 proceedings, the Civil Aeronautics Board has generally 
reached the right answer for the wrong reason. The Board has consistently, 
and erroneously, overlooked the fact that the ownership and control require- 
ments are (in 55 instances) imposed by agreements between sovereign 
states and must be interpreted by ascertaining the intention of the contract- 
ing parties—not by looking to the policies of the Federal Aviation Act. 
This error, however, has been counter-balanced to date by the Board’s 
decisions not to withhold the issuance of foreign air carrier permits in any 
event. 

Of all the factors leading to such decisions, one in particular appears to 
have been underplayed: That is the recognition that international civil 
aviation has a Jekyll and Hyde personality—it is both a commercial enter- 
prise and an instrument of foreign policy. This latter aspect may in the long 
run prove to be the most significant consideration of all. 









FATALITIES IN AIRCRAFT CRASHES— 
A CONTRACTUAL BASIS OF RECOVERY? 


By KENT J. CLANCY 
Northwestern University, School of Law 


N an effort to avoid the monetary limitations of certain wrongful death 
statutes,! the plaintiffs in a number of recent suits involving airplane 
crashes have proceeded in the courts on the theory that the resulting death 
of passengers constituted a breach of the contract of safe carriage by the 
carrier, for which a cause of action properly lay.? In rejecting this theory, 
the courts have not given it the careful consideration which it merits. This 
article shall attempt to make the type of analysis which is warranted. 


STATUS OF PRESENT LAW—ANALYSIS OF THE LEADING CASE 


The contractual theory of recovery was first advanced in Faron v. East- 
ern Airlines, Inc. A Boston-bound plane which had taken off from New 
York City crashed in Connecticut. The plaintiff, administrator of the estate 
of one of the deceased passengers, alleging that the ticket constituted a 
contract of safe carriage, sought recovery under the New York wrongful 
death act,4 which did not limit liability, since the ticket was purchased 
within that state. The carrier contended, however, that since the injuries 
and the death occurred in Connecticut, the law of that forum was control- 
ling,® and the amount of plaintiff’s recovery was limited by the Connecticut 
wrongful death statute.® Plaintiff’s motion to strike the interposed defense 
was denied by the court, which ruled :7 

... Although they [the causes of action] are couched in contract lan- 
guage, it is obvious that liability, if any, will be predicated upon proof of 
negligence. Where, as here, the gravamen of the cause of action is an 
alleged breach of a duty through negligence, the action is governed by the 
applicable law of torts, even though the allegations refer to a breach of 
contract. 

The principal case relied upon by the Faron court to justify its looking 
at the gist of the action and determining that defendant’s liability, if any, 
must arise from its negligence and hence was governed by tort law, was 
Loehr v. East Side Omnibus Corp.8 The court in Blessington v. McCrory 
Stores Corp.,® however, modified the effect of the Loehr case. In speaking 
of the Loehr case and similar cases, the Blessingtow court said :1° 

The particular reasoning of those cases [Webber v. Herkimer; Loehr 

v. East Side Omnibus; Hermes v. Westchester Racing Assn., 213 App. 

Div. 147 (1925)] applies only to instances where the alleged breach of 

contract is failure to use due care—in other words, negligence. Since the 

common law duty and the implied contractual obligation, in such situa- 
tions, are one and the same, the suit however labeled, is one in negligence, 

at least for time limitation purposes. (Italics added) 

Although the italicized phrase appears to limit the effect of the Loehr deci- 
sion, or at least question its extension for other reasons, the court in Faron 
ignored the phrase and cited the Loehr case as holding that where the gist 
of the action is negligence, the action is controlled by tort law. 

The Faron decision is the cornerstone upon which a series of other cases 
have rejected the contract theory.!! They have held, with one exception,” 
that there is no contractual action for death in airplane crashes. 


NOTE: Footnotes follow end of article on pages 265-267. 
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PATTERSON Vv. AMERICAN AIRLINES: AN EXCEPTION TO THE RULE 


In Patterson v. American Airlines, a case arising out of the crash in 
New Jersey of a flight that had originated in New York, plaintiff sued on 
a theory of breach of contract and one of tort under both the New Jersey 
wrongful death!® and survival!* acts. The court denied defendant’s motion 
to dismiss the claims based on breach of contract, holding that the applicable 
law was that of the forum where the crash occurred, and that a contractual 
action would lie under both the statutes.15 

The defendant in Patterson advanced the Faron and Maynard cases to 
support its motion to dismiss. The court, because of the lack of New Jersey 
precedent, considered the law of New York, with emphasis on the reasoning 
of the Faron and Maynard cases. The court concluded that the authorities 
upon which those cases were decided were cases which involved the issue 
of whether the contract or tort statute of limitations should apply, and thus 
were not necessarily controlling as to the issue before it. 

The “Patterson” conclusion was also reached under New York law in 
Roche v. St. John’s Riverside Hospital.16 The cause of action in this case 
arose when a child, while under the care of the hospital, was fatally burned 
from contact with steam pipes on the hospital premises. The court, finding 
that the hospital had entered into a contract with the child’s mother for her 
safe and reasonable care, held that its breach was a sufficient complaint 
under the New York wrongful death statute.17 

Since the Patterson and St. John’s cases were decided under statute, 
however, they cannot be cited as supporting a “common law” contractual 
action for the victims of an airplane crash. They are still important, how- 
ever, in the development of the “common law” contract theory, since they 
have recognized the existence of a breach of contract action where the gist 
of the action is a breach of duty through negligence. The Faron and May- 
nard decisions, which were also decided under a New York law, which 
recognizes the survival of contract actions, could thus have been decided 
differently. In any event, the courts’ cursory treatment of the problem was 
highly unwarranted. 

The common thread which runs through the decisions of most of the 
courts which have considered the contract theory is that negligence means 
tort. However, negligence is not synonymous with tort. Negligence is merely 
a method whereby a duty is violated or breached. If the duty is imposed by 
contract the negligent breach is not a tort. It would only be so if the duty 
is one imposed by law. If a contract is breached through negligence, a 
proper remedy is in contract, as shown by the Patterson case. The reason 
why courts have consistently equated negligence with tort remains a mystery. 


SURVIVAL OF A CONTRACT ACTION: AT COMMON LAW AND UNDER STATUTE 


Contract actions generally survive at common law, while tort actions do 
not.18 This rule is further refined, however, in that contract breaches which 
result in personal injuries to the decedent abate upon the death of the party 
who would have been entitled to sue on the contract, while those resulting in 
damages to his estate, or a benefit to another party, survive.!9 Thus it 
would appear that in most cases a plaintiff in a suit such as those under 
consideration would have a valid common law contract cause of action. 

Many American jurisdictions, however, have enacted “survival stat- 
utes,”2° which either merely codify the common law or modify it. For exam- 
ple, an action for death usually survives to the estate of the decedent under 
these statutes, while it did not do so at common law.?! These statutes, with 
some exceptions,?? are interpreted in light of the common law distinction 
between contractual breaches which result in injuries to the person and 
those which result in injuries to his estate. Thus, in the absence of specific 
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statutory language to the contra, it is felt that a contract cause of action 
should be recognized under such statutes. If this were done, there would 
be no question of plaintiff’s right to seek a contract recovery. 


A CHOICE OF ACTIONS: GENERAL DENIAL BY COURTS 


Even where it appears that there is a contractual action as well as a 
tort action, the courts are loath to give plaintiff his choice, at least where 
the action is one to recover for the death of a person.?% 

Although most courts have held that an action under the wrongful death 
statutes cannot be predicated upon a breach of contract,?* the language of 
many of these statutes could certainly be readily open to a construction 
which would allow a contractual action,25 and since they are intended to be 
remedial in nature, they should be interpreted broadly.26 It should be noted, 
however, that if the cause of action is given to the decedent’s wife, the fact 
that she is not a party to the contract will present a real problem. While a 
theory of third party beneficiary might be used in this instance, its applica- 
tion is, at best, far-fetched. One of the reasons often given by the courts 
taking this limiting view is that the duty imposed on common carriers by 
the contract is no higher than the duty imposed on them by law as a matter 
of public policy, and since the duty would exist even without the contract 
the action is properly a tort rather than contractual one. However, this in 
itself should not be determinative, for it appears that the state would not 
impose such a duty if it were not for the contractual relationship between 
the parties,27 nor does it adequately support their action in dismissing the 
contractual obligations which would exist in spite of the public policy 
obligations. If the duty imposed by the contract were less than the publicly 
imposed duty under tort law, one might be able to argue that the contract 
is void as being contrary to the public interest. This is not the case, how- 
ever, and therefore unless the legislators have specifically precluded private 
contract obligations, they should be recognized by the courts since they do 
not in any way oppose the public interest. 


CONCLUSIONS 


Uncertainty is the prevailing note in aviation accident law. An injured 
passenger’s welfare is at the mercy of a maze of legal rules and procedures 
which vary considerably between the states and which often result in inade- 
quate redress for his wrongs.?® The publication of this fact before the 
general public has led to a greater concern for some simplification of the 
situation.?9 

To allow a contractual basis of recovery would be a step in this direc- 
tion. By the passenger knowing the monetary limitations of recovery, if 
any, in the state in which he purchased his ticket, he can determine whether 
the purchase of additional insurance is warranted. He fails to have this 
opportunity now since he rarely knows which states the aircraft will pass 
over during his journey. 

From the standpoint of the airlines, the court’s approval of a contract 
action would possibly lead to larger damage awards against them wherein 
the contractual action could be used to avoid the monetary limitations of 
certain states. This potential increase in monetary liability however, might 
be justified on at least two bases: 

1. Since the carrier has entered into a contract and has profited thereby, 

it should also entertain the liability of such a contract. 

2. The interest of the state in providing protection for its residents or 
travelers using its transportation facilities and in seeing that they 
have adequate remedies for wrongs done to them. The interest of 
the state in which the contract is made appears more valid than 
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that of the state where an accident occurs, since that state’s contacts 
with the aggrieved parties is often fortuitous and results merely 
from use of their airspace. 
Therefore, it is suggested that the contract theory has a sound basis in 
law and policy and deserves greater consideration by the courts. 


Eprrors’ Nore: As this article went to press the New York Court of Appeals, on January 12, 
1961, rendered a decision in respect to the plaintiff’s appeal in Kilberg v. Northeast Airlines (see 
note 7 of preceding article). The court affirmed the Appellate Division’s dismissal of the com- 
plaint based on breach of contract holding that the suit was one in tort for negligently causing 
death and as such was subject to the Massachusetts Le death statute. The majority opin- 
ion, however, was not confined solely to the breach of contract theory, the singular issue 
appealed, but to the consternation of three members of the court, it contained extensive dicta 
in respect to the plaintiff’s alternate cause of action based on the Massachusetts statute. It was 
found by the majority of the court that the plaintiff, although bound by the Massachusetts 
statute on substantive issues, was not bound by the np ye limitations within that statute 
since this was a procedural issue to be resolved by the law of the forum wherein the action was 
litigated. Since such limitations were against the public policy of the State of New York and 
since there was —— judicial precedence for holding such limitations inapplicable in a situa- 
tion such as this, the plaintiff was given the right to apply for leave to amend his alternate 
cause of action accordingly. 

AuvutHor’s Nore: The court’s handling of the breach of contract issue is typical of the inade- 
quate treatment mentioned in my article. As to the court’s dicta on the monetary limitation 
issue, it would appear, at first reading and with little time to explore the court’s theory thor- 
oughly, that if such dicta becomes law, plaintiff’s in New York and in those states adopting a 
similar view will not resort to a breach of contract cause of action since the need for so doing 
has been extinguished. The theory, however, will still have great vitality in those jurisdictions 
which subscribe to what appears to be the more universally accepted views of two dissen 
justices on this issue. 


FOOTNOTES 

1 American courts have uniformly accepted the statement of Lord Ellen- 
borough in Baker v. Bolton, 1 Campb. 493 at 495 (1808) that “In a civil court the 
death of a human being cannot be complained of as an injury.” 

England remedied this situation by passage of the Fatal Accidents Act of 
1846, 9 and 10 Vict. c. 98, more popularly known as Lord Campbell’s Act. It 
provided, in part: 

“That whenever the death of a person shall be caused by wrongful 
act, neglect, or default, and the act, neglect, or default is such as would, 

(if death had not ensued) have entitled the party injured to maintain an 

action and recover damages in respect thereof, then and in every such 

case the person who would have been liable if death had not ensued shall 

be liable to an action for damages, notwithstanding the death of a person 

injured, and although the death shall have been caused under such circum- 

stances as amount in law to felony.” 

All American jurisdictions have enacted similar legislation. The U.S. statutes 
are generally of two types: “death” statutes which are said to create a cause of 
action for the survivors of the decedent; and “survival” statutes, which provide 
that the decedent’s cause of action will survive to his estate. An example of the 
former type is the Illinois statute, Ill. Rev. Stat., ch. 70, 1, 2 (1959); an example 
of the latter type is N. J. Stat. Ann. § 2A:15-3 (1952). 

For a more general discussion of the history of such legislation and the 
meenes in which the statutes have been interpreted, see Prosser, Torts 710 (2d 
ed. 1955). 

Fourteen of the wrongful death statutes impose a limit of from $20,000 to 
$30,000 on the amount of damages recoverable: Colorado, $25,000, Colo. Rev. 
Stat. Ann. § 41-1-3 (1953); Connecticut, $25,000, Conn. Gen. Stat., Rev. § 52-555 
(Supp. 1958); Illinois, $30,000, Ill. Rev. Stat., ch. 70, §§ 1, 2 (1959); Kansas, 
$25,000, Kan. Gen. Stat. Ann. § 60-3203 (1949); Maine, $20,000, Me. Rev. Stat. 
Ann. ch. 165, § 10 (1954); Massachusetts, $20,000, Mass. Ann. Laws, ch. 229, 
§ 6E (1955); Minnesota, $25,000, Minn. Stat. Ann., § 573.02 (1947); Missouri, 
$25,000, Vernons Ann. Mo. Stat., § 537.090 (1949); New Hampshire, $25,000, 
N. H. Rev. Stat. Ann., § 556:13 (1955); Oregon, $20,000, Ore. Rev. Stat. § 30.020 
(1959); South Dakota, $20,000, S. D. Code, § 37.2203 (1939); Virginia, $30,000, 
Va. Code Ann., § 8-636 (1950); West Virginia, $20,000, W. Va. Code of 1955 Ann. 
§ 5475; Wisconsin, $25,000, Wis. Stat. Ann., § 331.04 (1958). 

On the other hand, personal injury suits, when brought under the common 
law often result in damage awards in excess of $100,000. See Ratner v. Arrington, 
111 So. 2d 82 (Fla. 1959) [airplane collision, $198,339]. 

2 Recent actions against plane manufacturers have also been based on the 
theory of breach of an implied warranty of the fitness of the plane to carry 
passengers safely. This theory has been accepted by some courts. See, e.g., Siegel v. 
Braniff Airways, 6 Av. Cas., 17,978 (S.D.N.Y., 1960); and, Conlon v. Republic 
Aviation Corp., 6 Av. Cas. 17,982 (S.D.N.Y., 1960). 

3193 Misc. 395, 84 N.Y.S. 2d 568 (Sup. Ct., N.Y. County, 1948). 

4N.Y. Decedent Estate Law, sec. 130 (1949). 
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5 The court in the Faron case cited the Restatement, Conflict of Laws, § 391 
(1934), which states: “The law of the place of wrong governs the right of action 
for death.” Sec. 377 defines the “place of wrong” thusly: “The place of wrong is 
in the state where the last event necessary to make an actor liable for an alleged 
tort takes place.” [Italics added. ] o 

The relevant sections of the Restatement dealing with contractual actions, secs. 
337, 346, and 358, indicate that the governing law is that of the state where the 
contract was entered into. Sec. 337 deals specifically with contracts of carriage, 
providing that: “When passengers or goods are accepted for carriage pursuant 
to a contract, the law of the place of contracting determines the duties of the 
carrier.” 

Another conflicts of laws theory applicable to contract actions is “center of 
gravity,” which theorizes that the applicable conflict law is that of the forum 
having the most to do with all aspects of the problem involved. Auten v. Auten, 
308 N.Y. 1955, 124 N.E. 2nd 99 (1954). This theory was rejected in an aviation 
fatality action on the basis that the action was one in tort, and the “center of 
gravity” theory was inapplicable in tort law. Riley, Admx. v. Capital Airlines, 
Inc., 6 Av. Cas., 18,159 (N.Y. Sup. Ct., Monroe County, 1960). 

6 Conn. Gen. Stat. Rev. § 52-555 (1958). 

784 N.Y.S. 2d at 570. 

The Second Circuit, in Maynard v. Eastern Airlines, 178 F. 2d 189 (2d Cir. 
1949), a suit arising out of the same crash, relied on the Faron case in coming 
to a similar conclusion. This case is of particular interest, however, since that 
court dismissed Dyke v. Erie Ry. Co., 45 N.Y. 118 (1871), as not controlling. The 
Dyke court had held that a plaintiff who purchased a train ticket between two 
points in New York and was injured while the train was passing through a small 
portion of Pennsylvania, had a right to sue for his injuries under the common law 
of New York, since the contract of carriage was entered into in that state. The 
plaintiff was thus able to avoid the Pennsylvania statute which limited the liability 
of common carriers for injuries to passengers to $3,000. The court in Maynard 
felt that the Dyke case lacked vitality and was irreconcilable with later decisions, 
and hence dismissed it as not controlling. 

One such decision which the Maynard court felt was irreconcilable was Caroll 
v. Staten Island R. Co., 58 N.Y. 126, (1884), where the plaintiff sued for injuries 
he received as the result of a boiler explosion on the ferry boat carrying him as a 
passenger. The defendant contended that the action was based on breach of con- 
tract, and that the contract was illegal, as a statute prohibited travel for pleasure 
on Sunday and plaintiff was admittedly traveling for pleasure on Sunday. The 
court found, however, that the action was one based on negligence, and hence need 
not depend on the validity of the contract of carriage. The case is not irrecon- 
cilable with the Dyke decision as contended by the Maynard court, however, since 
the issue of a contract action was never decided by the court. 

In Webber v. Herkimer & M. St. R. Co., 109 N.Y. 311, 16 N.E. 358 (1888), 
an action for injury to a passenger on a street railway, the issue involved was 
whether plaintiff’s claim was barred by the tort statute of limitations or whether 
it was timely under the applicable contract statute of limitations. The court held 
that the action was one in negligence, and hence governed by the tort statute of 
limitations. 

In Kilberg v. Northeast Airlines, Inc., 6 Av. Cas. 17,988 (N.Y. Sup. Ct., App. 
Div., 1960), the court considered the Dyke case differently. The court distinguished 
the Dyke case from the wrongful death action under consideration on the basis 
that it was a personal injury suit. The court, apparently feeling that the distinc- 
tion was self-explanatory, made no effort to point out its importanee. It anpears 
that the only important distinction that one can arrive at is that the applicable 
statute in the Kilberg case created the cause of action and without such a statute 
no cause of action would exist for death, whereas in the case of personal injury 
the cause of action would be predicated on the contract or on tort law without any 
reliance on a statute. 

This distinction is not necessarily valid, for a contract action, under specific 
conditions, does survive at common law, and certain wrongful death statutes and 
survival statutes can be broadly interpreted to provide for a contractual basis 
of recovery. See text and footnotes to follow in this article. 

8259 App. Div. 200 (N.Y. Sup. Ct., App. Div., 1940). Plaintiff, a paying 
passenger on an omnibus, was injured when the conductor refused to permit her 
to disembark. 

9305 N.Y. 140 (1953). A child was burned to death when a cowboy suit 
purchased at defendant’s store caught fire. Suit was brought for the child’s pain 
and suffering, not for his wrongful death under section 180. It was held that the 
action for breach of implied warranty of fitness for use was timely and was not 
barred by the tort statute of limitations. 

10 305 N.Y. at 147-148. 
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11 Maynard v. Eastern Airlines, Inc., 178 F. 2d 139 (2d Cir., 1949); Herman 
v. Eastern Airlines, Inc., 149 F. Supp. 417 (E.D.N.Y., 1957); Pearson v. North- 
east Airlines, Inc., 180 F. Supp. 97 (S.D.N.Y., 1960) ; Snow v. Northeast Airlines, 
Inc., 176 F. Supp. 385 (S.D.N.Y., 1959); Bannister v. Northeast Airlines, Inc., 
6 Av. Cas. 17,688 (E.D.N.Y., 1959); Riley, Admx. v. Capital Airlines, Inc., 6 Av. 
Cas. 18,159 (N.Y. Sup. Ct., Monroe County, 1960); Kilberg v. Northeast Airlines, 
Inc., 6 Av. Cas. 17,988 (N.Y. Sup. Ct., App. Div., 1960). 

12 Patterson v. American Airlines, Inc., 8 Av. Cas. 18,214 (S.D.N.Y., 1953). 

13N. J. Stat. Ann., § 2A: 31-1 (1952). 

14N. J. Stat. Ann., § 2A: 15-3 (1952). 

15 It should be noted that the action was brought under the statutes of New 
Jersey, the state where the crash occurred, not the state where the flight originated. 

1696 Misc. 289, 160 N.Y.S. 401, aff’d 176 App. Div. 885, 161 N.Y.S. 1143 (Sup. 
Ct., App. Div., 1916). 

17N. Y. Decedent Estate Law, sec. 130 (1949). 

18 3 Holdsworth, History of English Law, 3d ed. (1923). 

191 C.J.S., Abatement and Revival § 187; 1 Am. Jur., Abatement and Revival 
§ 85. 
20 See, eg., N. J. Stat. Ann. 2A: § 15-3 (1952); N. C. Gen. Stat., § 28-172 
(1950). 

21 However, this is often interpreted to be subject to the limitation that the 
decedent must have survived for a period of time after the complained of injury. 
Because instantaneous death often results in airplane crash cases, this last 
requirement often results in no action surviving, even under the statute. 

The theory is that since the action survives the death of decedent, it must 
have vested in him while he was living. See, e.g., Micks v. Norton, 256 Mich. 308, 
239 N.W. 512 (1931); and Royal Indemnity Co. v. Pittsfield Electric Co., 293 
Mass. 4, 199 N.E. 69 (19385). 

22 Stewart v. Lee, 70 N.H. 181, 46 Atl. 31, (1900) and Winnegar’s Admr. v. 
Central Passenger Ry. Co., 85 Ky. 547, 4 S.W. 237, (1887) [carriage of passenger 
on street railway], are actions in which it was held that contracts involving per- 
sonal injuries to the decedent, as opposed to those to his estate, survived under 
the statutes. 

23 Where the action is not for wrongful death the courts are more liberal. 
See, e.g., Lee’s Admr. v. Hill, 87 Va. 497, 12 S.E. 1052 (1891), [plaintiff had his 
choice of actions and could sue in contract for wrongful discharge of his decedent, 
so that the contract survived]; 5 Corbin, Contracts, § 1019 at 104-105 (1951): 

If the plaintiff has stated and proved facts that constituted both a tort 

and a breach of contract, he may have an election between the two differ- 

ent measures of recovery; but there is no necessity for requiring him to 

make an election between them since he can choose the more advantageous 

one without injustice to the defendant. 

24 Revel v. Illinois Merchants’ Trust Co., 238 Ill. App. 4 (1925), aff’d Revel 
v. Butler, 322 Ill. 337, 153 N.E. 682 (1926); Willey v. Alaska Packers’ Ass’n, 
9 F. 2d 937 (N.D. Cal., 1925). Contra, Keiper v. Anderson, 188 Minn. 392, 165 
N.W. 237 (1917); Roche v. St. John’s Riverside Hospital, 96 Misc. 289, 160 N.Y.S. 
401, aff’d 176 App. Div. 885, 161 N.Y.S. 1148, (1916). 

25 Tll. Rev. Stat., ch. 70, Sec. 1 (1959), speaks of “act, neglect, or default.” 
Default has been interpreted in the following ways: “The omission or failure to 
fulfill a duty, observe a promise, discharge an obligation, or perform an agree- 
ment,” Black, Law Dictionary (4th ed.) at 505; “The non-performance of a duty, 
whether arising under a contract or otherwise,” Bouvier, Law Dictionary (Century 
Ed., 1946) at 282; “Fault; neglect; omission; the failure of a party to an action 
to appear when properly served with process; the failure to perform a duty or an 
obligation; the failure of a person to pay money when due or when lawfully 
demanded,” Ballentine, Law Dictionary (1930) at 346. 

_. °6 Van Beeck v. Sabine Towing Co., Inc., 300 U.S. 342 (1936) [federal statutes 
giving a cause of action for the death of a merchant seaman.] 

27 See, generally, Prosser, Torts, 478-486, 705-719 (2d ed., 1955); 5 Corbin, 
Contracts, § 1019 (1951). The analogy of the guest statute may be illustrative. 
Guest statutes, or common law decisions reaching the same result, usually provide 
that the driver of a motor vehicle owes to his gratuitous passengers only a duty 
to refrain from wilful and wanton negligence, while a driver who is compensated 
by his passengers owes them a duty of reasonable care. While such a distinction is 
imposed by law, it seems consistent to say that it is based on the contractual rela- 
tion between the parties when payment is involved. Automobile Ins. Com., 1960, 
Automobile Guest Laws Today, 27 Ins. Counsel J. 223 (1960). 

28 Sweeney, Is Special Aviation Liability Legislation Essential? 19 J. Air L. & 
Com. 166, 317 (1952). 

Pi =" Legal Twists Govern Air Crash Claims, Business Week, Feb. 6, 1960, 
pp. 64-65. 
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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


Summary of the Work of the Legal Committee During Its Thirteenth 
Session 

Standard Clauses for Bilateral Agreements 

Aerodrome Manual to Guide Airport Authorities 

Article 77 of the Chicago Convention—Joint Ownership and Opera- 
tion of International Air Services 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 
Annual General Meeting at Copenhagen—September 1960 
Report of the Legal Committee 
Report of the Traffic Committee 
Report of the Technical Committee 
Report of the Financial Committee 
Report of the Traffic Conferences, Cannes, October 1960 


INTERNATIONAL LABOR ORGANIZATION 


Ad Hoc Civil Aviation Meeting—Geneva, September 26th-October 
7th, 1960 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


SUMMARY OF THE WORK OF THE LEGAL COMMITTEE 
DURING ITS THIRTEENTH SESSION 


I. MEETINGS 


1. The Thirteenth Session of the Legal Committee was inaugurated at the 
Headquarters of ICAO, Montreal, on 6 September 1960, with Mr. C. Gémez 
Jara (Spain), Chairman of the Legal Committee, in the Chair. Mr. R. M. 
Macdonnell, Secretary General of ICAO, welcomed the Committee on behalf 
of the Organization. The Chairman thanked the Secretary General for his 
welcome. 
2. The Committee held twenty-six meetings between 6 and 23 September 
1960. 
II. OFFICERS 

3. Pursuant to Rule 6 of the Rules of Procedure, the Committee elected, 
at its first meeting, the following officers: 

Mr. K. Sidenbladh (Sweden), Chairman 

Mr. C. Berezowski (Polish People’s Republic), Vice-Chairman 

Mr. J. B. Diaz (Philippines), Vice-Chairman 


III. REPRESENTATION OF STATES AND INTERNATIONAL ORGANIZATIONS 


4. Representatives of twenty-seven Contracting States and Observers of 
one non-contracting State and three international organizations attended 
one or more meetings of the Committee during the session. 
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IV. HIRE, CHARTER AND INTERCHANGE OF AIRCRAFT—CONSIDERATION OF 
THE TOKYO DRAFT CONVENTION AS REVISED AT PARIS 


5. The first main item on the agenda of the Committee was consideration 
of the Tokyo draft Convention for the Unification of Certain Rules Relating 
to International Carriage by Air Performed by a Person other than the 
Contracting Carrier as revised by a Subcommittee meeting held in Paris in 
March 1960 in pursuance of Resolution A12-22 of the Assembly. In Resolu- 
tion A12-22, the Assembly (June-July 1959) requested that the Subcommit- 
tee on the Hire, Charter and Interchange of Aircraft be reconstituted “for 
the limited purpose of considering the comments received from the States 
and international organizations with particular attention to Article V of the 
draft convention, and making recommendations and suggestions concerning 
those comments.” The reconstituted Subcommittee met in Paris in March 
1960 and prepared a draft convention and a report thereon. These, as well 
as comments and proposals received in the matter from States and inter- 
national organizations were carefully considered by the Committee which, 
by the end of the session, prepared a draft convention entitled Draft Con- 
vention for the Unification of Certain Rules Relating to International Car- 
riage by Air Performed by a Person other than the Contracting Carrier. 
The draft convention, which is appended to the Committee’s report on the 
subject (Annex “A” hereto) is considered by the Committee as ready for 
presentation to the States as a final draft. Therefore the draft and the report 
thereon are transmitted to the Council for taking action in accordance with 
the Assembly Resolution (A7-6) on the Procedure for Approval of Draft 
Conventions on International Air Law. 


6. During the consideration of the above-mentioned draft convention, the 
Committee appointed a Drafting Committee composed of: 


Mr. L. Outers (Belgium) 

Mr. J. P. Houle (Canada) 

Mr. M. R. Acosta Bonilla (Honduras)! 

Mr. A. Kotaite (Lebanon) 

Mr. H. Drion (Netherlands) 

Mr. C. Gémez Jara (Spain) 

Mr. A. W. G. Kean (United Kingdom) 2 

Mr. J. H. Wanner (United States of America) 


which, under the chairmanship of Mr. Drion, prepared a draft text pursuant 
to decisions taken by the Committee.’ 


V. AERIAL COLLISIONS 


7. The second main item on the agenda of the Committee was consideration 
of a draft convention on aerial collisions the latest draft of which had been 
prepared by a Subcommittee meeting in Paris in March-April 1960. It was 
not possible, within the time available at this session, for the Committee to 
consider more than some selected problems related to this subject. The 
Committee, after taking decisions on those problems, decided that the sub- 
ject should be further studied, having regard to those decisions, by a sub- 
committee which it decided to establish for the purpose. The Committee’s 
report on its study of this subject appears in Annex “‘C”’ hereto. 





1 Mr. D. H. Montes (Honduras) replaced Mr. Acosta Bonilla for a number of 
meetings. 

2Mr. P. L. Bushe-Fox (United Kingdom) was present at meetings with Mr. 
Kean, and also replaced Mr. Kean for a number of meetings. 

8 Mr. K. Sidenbladh (Sweden), Chairman of the Legal Committee, and Mr. 
C. Berezowski (Polish People’s Republic), Vice-Chairman of the Legal Committee, 
and Mr. G. Rinck (Germany), Chairman of the Paris Subcommittee, also assisted 
at the meetings. 
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VI. AMENDMENTS TO THE RULES OF PROCEDURE 


8. The Committee appointed a Working Group on the Rules of Procedure 
composed of : 

Mr. A. Garnault (France) 

Mr. S. Cacopardo (Italy) 

Mr. E. M. Loaeza (Mexico) 

Mr. W. Guldimann (Switzerland) 

Mr. R. O. Wilberforce (United Kingdom) 
to examine proposals made by the Italian, Swiss and United Kingdom Dele- 
gations for amendments to the Rules of Procedure of the Committee. The 
Working Group prepared a draft amendment which is set out in Annex “C” 
hereto and which was adopted by the Committee. 
8.1 The Swiss Representative on the Legal Committee, Dr. W. Guldimann, 
presented a proposal on the procedure to be followed in the preparation of 
draft conventions. The proposal is to be considered at the next session of the 
Committee. 


VII. CARRIAGE OF NUCLEAR MATERIAL BY AIR 


9. During its session, the Committee heard an oral interim report from 
Mr. A. W. G. Kean (United Kingdom), Rapporteur on the subject of the 
carriage of nuclear material by air. The Rapporteur informed the Committee 
of the development of conventions on the liability for nuclear incidents 
prepared by the OEEC and IAEA respectively. It was agreed that the 
Rapporteur would prepare a written analysis of certain features of the 
OEEC Convention signed in Paris in July 1960, such analysis to be circu- 
lated to Members of the Committee. The Committee desired to record its 
view that ICAO had a special interest in any such aspects of conventions 
on liability for nuclear incidents prepared by various international organiza- 
tions as might have a bearing on international air transport, and requested 
that the liaison of ICAO with such organizations be firmly established. 


VIII. REVIEW OF GENERAL PROGRAM OF WORK 


10. The Committee, having completed its work on the item “Hire, Charter 
and Interchange of Aircraft,” deleted it from Part A (Subjects of current 
work) of its work program. It added to Part A the item “Liability of air 
traffic control agencies.”* On considering Part B (Non-current subjects), 
the Committee deleted the item “Global limitation of liability of the opera- 
tor.” The Committee then decided to recommend to the Council that the 
work program be as follows: 


Part A (Subjects of current work) 

(a) aerial collisions; 

(b) the legal status of the aircraft (subject to consideration by the 
Committee of the comments of States and international organiza- 
tions) ; 

(c) earriage of nuclear material by air; 

(d) legal status of the aircraft commander; 

(e) liability of air traffic control agencies. 

(Note: Items (c), (d) and (e) are not necessarily ranked in order 

of priority.) 
Part B (Subjects on which no work should be undertaken or directed by 
Legal Committee unless and until a report has been submitted to 





4 For reasons see Annex “B,” paragraph 3. 
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the Council by the Secretary General or by the Chairman of the 
Legal Committee indicating the need for such work and Council 
has approved, or unless the Assembly or Council otherwise directs 
that active work should be undertaken) 

(a) study of a system of guarantees for the payment of compensation in 

pursuance of the Warsaw Convention; 

study with a view to unifying the rules relating to procedure in 

cases arising under conventions on air law and of the rules of pro- 

cedure applicable to the execution of judgments; 

(c) research in regard to measures for promoting the uniform interpre- 
tation of international private air law conventions, and research in 
regard to measures to be taken in order to ensure (i) the interna- 
tional authority of judgments by competent tribunals on conventions 
in force on air matters and (ii) the distribution and allocation of 
awards in pursuance of such conventions; 

(d) consideration of problems concerning assistance on sea and land and 
remuneration therefor; 

(e) problems of nationality and registration of aircraft operated by 
international agencies. 


(b 


4 


11. The Chairman of the Committee was authorized to appoint a rapporteur 
or rapporteurs for subjects (a) and (b) under Part B and also to replace 
the Rapporteur on subject (c) under Part B. 


IX. REPORT OF THE SECRETARY 


12. The Committee noted the report of the Secretary. 


X. DATE, PLACE AND PROVISIONAL AGENDA OF THE 
NEXT SESSION OF THE COMMITTEE 


13. The Committee was of the opinion that its Fourteenth Session should 
be convened on or about 1 September 1961. However, if a diplomatic confer- 
ence were to be held at that time, the Fourteenth Session of the Legal Com- 
mittee should, in its opinion, be held on or about 1 September 1962. 
Considering that the decision to convene a diplomatic conference rests with 
the Council, the date of the next session remains uncertain at this stage. 
Therefore, and in view of decisions taken by it with regard to the provisional 
agenda of the next session, the Committee decided that the provisional 
agenda of the next session shall, subject to approval by the Council, include 
the following subjects: 
Aerial Collisions 
The Legal Status of the Aircraft (subject to consideration by the 
Committee of the comments of States and international organ- 
izations). 
Amendments to the Rules of Procedure of the Committee 
Review of the general program of work of the Committee 


XI. TRIBUTE TO DECEASED MEMBERS 


14. The Committee observed a brief silence as a tribute to the memory of 
three Representatives, Mr. C. Ganns (Brazil), Mr. P. Vallindas (Greece) 
and Mr. P. Langmead (IUAI), who had made valuable contributions to the 
work of the Committee at past sessions and who had passed away since the 
Committee met at Munich last year. 
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ANNEX “A” 
REPORT ON THE DRAFT CONVENTION 


(See paragraph 5 of the Summary of the Work of the Legal Committee 
during its Thirteenth Session) 


INTRODUCTION 


1. The subject of hire, charter and interchange of aircraft has been under 
study in ICAO since 1955 having been considered at various times by a 
Rapporteur, a Subcommittee and the Legal Committee. During the course 
of these studies it became apparent that it would be desirable, in order to 
facilitate the chartering and hiring of aircraft, to find solutions for certain 
legal problems arising in relation to such transactions. Thus, with reference 
to the Warsaw Convention for the Unification of Certain Rules Relating to 
International Carriage by Air (1929), certain legal problems would arise 
when an aircraft or any part of the capacity of an aircraft is chartered or 
hired with crew as well as when, under other arrangements between carriers, 
air carriage is performed by a person other than the person who made the 
“Warsaw” agreement of carriage with the passenger or consignor. No 
significant problems arise with respect to the Chicago Convention or the 
Rome Convention of 1952.5 


2. With a view to solving the above-mentioned problems under the Warsaw 
Convention, the Legal Committee at its Eleventh Session (Tokyo, September 
1957) drew up a draft convention and subsequently the Council circulated 
the draft to States and interested international organizations for their 
comments on it. In Resolution A12-22, the Assembly (June-July 1959) 
requested that the Subcommittee on the Hire, Charter and Interchange of 
Aircraft be reconstituted “for the limited purpose of considering the 
comments received from the States and international organizations with 
particular attention to Article V of the draft convention, and making recom- 
mendations and suggestions concerning those comments.” Accordingly, the 
reconstituted Subcommittee met in Paris in March 1960 and prepared a 
draft convention and report thereon. These revised draft and report were 
considered by the Legal Committee during its Thirteenth Session at Montreal 
in September 1960. 


MAIN PROBLEMS CONSIDERED BY THE COMMITTEE 
IN RELATION TO THE DRAFT CONVENTION 


8. The Committee considered the case where a person has made with a 
passenger or consignor an agreement of carriage which is governed by the 
Warsaw Convention but another person actually performs the whole or part 
of that carriage. For examples of such cases see paragraph 5 below. In a 
case of this kind there is a difference of legal opinion on the question 
whether in those provisions of the Warsaw Convention which refer to “the 
carrier,” the person who has entered into the agreement as aforesaid or the 
person actually performing the carriage is meant. The Committee consid- 
ered that the passenger or consignor should not be left in such an uncertain 
position and that it should be ensured that his rights under his Warsaw 
Agreement should be preserved and enforceable against both the contracting 
carrier and the actual carrier. Accordingly, the Committee drew up the 
draft convention set forth in the Appendix hereto as a proposed solution 
to the problems which it had before it. The draft takes into account—as 
required by Assembly Resolution A12-22—the comments received from 
States and international organizations in relation to the Tokyo draft. In the 








5 See Secretariat Commentary referred to in paragraph 10 below. 
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opinion of the Committee, the text is ready for presentation to the States 
as a final draft. 

4. In the succeeding paragraphs will be found a summary of the scope and 
purposes and the principles of the draft convention. 


SCOPE AND PURPOSES OF THE DRAFT CONVENTION PREPARED AT MONTREAL 


5. The draft convention is intended, as to its scope, to apply only to those 
cases where a party called the “contracting carrier” has made an agreement 
with the passenger or consignor, or with a person acting on behalf of the 
passenger or consignor, for international carriage by air within the meaning 
of the Warsaw Convention of 1929 or that Convention as amended by The 
Hague Protocol of 1955, but the carriage is actually performed in whole 
or in part by another person called the “actual carrier.”” Examples of such 
cases are: 


—charter of an aircraft with crew or interchange of an aircraft with 
crew; 

—where the passenger has made an agreement for carriage with one 
airline, but that airline has in fact arranged for that passenger to be 
actually carried by another airline; and 


—air freight forwarding operations: An air freight forwarder is a 
person who does not engage in air transportation but accepts cargo 
for carriage by air and re-consigns it to an air carrier for transporta- 
tion. Vis-d-vis the consignor he is a carrier, but vis-d-vis the actual 
carrier he himself is a consignor of the same cargo. 


6. It should be noted that the draft convention is not intended to apply to 
the following cases: 

(a) where the agreement for international carriage by air made by the 
passenger (or consignor) with a carrier is replaced by a new agree- 
ment made between the passenger (or consignor) and another person 
who actually performs the carriage; in such a case there is clearly 
a novation; 

(b) where the actual carrier is a “successive carrier” within the meaning 
of Article 30 of the Warsaw Convention. 


7. The purpose of the draft convention is to lay down rules governing the 
rights and obligations of the actual carrier in relation to the passengers, 
consignors and consignees, leaving the legal position of the actual carrier in 
relation to the contracting carrier unaffected by the draft convention. 


PRINCIPLES OF THE DRAFT CONVENTION 


8. The principles underlying the draft convention are: 

(a) If the actual carrier performs the whole or any part of carriage 
which according to the agreement of the contracting carrier with the pas- 
senger or consignor is Warsaw carriage, then he, as well as the contracting 
carrier, shall be governed by the regime of the Warsaw Convention in respect 
of carriage which the actual carrier performs; this is so even if the carriage 
performed by the actual carrier would not otherwise be governed by the 
Warsaw Convention, e.g., if it is domestic carriage. 

(b) The Committee gave careful consideration to the question whether 
there should not be an exception to the above-mentioned principle in the 
case of cargo which is re-consigned by the contracting carrier, for example, 
in the case where an air freight forwarder has received cargo from a con- 
signor and in turn has re-consigned it for transportation by the actual 
carrier. A proposal considered by the Committee in this connection was that 
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in such a ease the rights and obligations of the actual carrier should be 
determined by the regime governing the agreement of carriage which the 
actual carrier may have made with the contracting carrier, e.g., the air 
freight forwarder, unless the contracting carrier informs the actual carrier 
that the carriage of all or part of such cargo is subject to the Warsaw Con- 
vention. An argument in support of the proposal was that the actual carrier 
would have no knowledge that the agreement for carriage between the 
consignor and the contracting carrier was one governed by the Warsaw 
Convention. As to this, the opinion was expressed that it should be possible 
to ensure, by appropriate national legislations, that in such cases the con- 
tracting carrier would be obliged to notify the actual carrier that the cargo 
concerned, whether or not included in a consolidated shipment, might be 
subject to rules of international carriage. The argument was also made that 
the original consignor should not be subjected to a regime governing a 
contract, namely that made between the two carriers, to which he was not 
a party and that his rights under the regime of the Warsaw Convention 
should continue to apply irrespective of whether the contracting carrier 
himself actually carried the cargo or made arrangements for the cargo to be 
actually carried by some other person. The Committee’s decision was that 
the principle mentioned at (a) above should apply not only to the carriage 
of passengers but also to the carriage of all cargo. 

(c) Under the regime established by the draft convention, the acts and 
omissions of the actual carrier and those of his servants and agents acting 
within the scope of their employment are, in relation to the carriage per- 
formed by the actual carrier, deemed to be also those of the contracting 
carrier and vice versa. However, the actual carrier will not be subject to 
unlimited liability due to an act or omission of the contracting carrier; nor 
will the actual carrier, without his consent, be affected by any special agree- 
ment, waiver of rights or declaration made by or to the contracting carrier 
which results in the actual carrier being subject to obligations or liabilities 
to which he would not otherwise have been subject. 

(d) A complaint to be made or orders to be given to the carrier under 
the Warsaw Convention shall have the same effect whether addressed to the 
contracting carrier or to the actual carrier. However, orders referred to in 
Article 12 of the Warsaw Convention must be addressed to the contracting 
carrier. 

(e) Servants or agents of the contracting carrier as well as those of the 
actual carrier are given, in relation to the carriage performed by the actual 
carrier and if they acted within the scope of their employment, the right 
to invoke the limits of liability applicable in accordance with the draft 
convention to the carrier whose servants or agents they are. 

(f) The amount of compensation which a claimant may recover, whether 
by suing either one or both of the carriers, or their servants or agents acting 
within the scope of their employment, is not to exceed the limit applicable 
in accordance with the draft convention. But none of these persons shall be 
liable for a sum in excess of the limit applicable to him. 

(g) In respect of the carriage performed by the actual carrier, the 
plaintiff has the option of bringing an action for damages against the con- 
tracting carrier or against the actual carrier or against both together. A 
errier against whom an action is brought has a right to have the other 
carrier made a party to the proceedings. 

(h) A claimant may bring an action in the jurisdictions referred to in 
Article 28 of the Warsaw Convention against either the contracting carrier 
or the actual carrier or both of them. He may, however, sue the actual 
carrier before a court where that carrier is ordinarily resident or has his 
principal place of business and, in such case, he may also sue the contracting 


carrier in that court. 
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(i) The principles of Articles 23 (as amended by The Hague Protocol) 
and 32 of the Warsaw Convention concerning the nullity of certain provi- 
sions and clauses have been incorporated in the Montreal draft. In dealing 
with the question of nullity, the Montreal draft specifies that nothing in the 
article dealing with that subject shall affect the rights and obligations of 
the contracting carrier and the actual carrier inter se. 


TITLE 


9. The Committee considered that the provisions of the draft should con- 
stitute a separate convention rather than a protocol to the Warsaw Conven- 
tion or an agreement supplemental thereto. The title reflects the main 
purpose of the draft, namely, to unify certain rules relating to international 
carriage by air performed by a person other than the contracting carrier. 


SECRETARIAT COMMENTARY 


10. The Committee was unable, in the time available during the Thirteenth 
Session, to prepare a detailed commentary on the draft convention. Accord- 
ingly, it has authorized the Secretariat to prepare such a commentary which, 
after approval by the Chairman of the Committee, will be submitted to the 
Council. The Committee recommends that, if the Council decides to circulate 
the draft convention to States and international organizations, the Secre- 
tariat commentary should also be circulated. 


APPENDIX 


DRAFT CONVENTION FOR THE UNIFICATION OF 
CERTAIN RULES RELATING TO INTERNATIONAL CARRIAGE 
BY AIR PERFORMED BY A PERSON OTHER THAN THE 
CONTRACTING CARRIER 


ARTICLE I 
In this Convention: 

(a) “Warsaw Convention” means the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air signed at 
Warsaw on 12 October 1929, or the Warsaw Convention as amended 
at The Hague, 1955, according to whether the carriage under the 
agreement referred to in paragraph (b) is governed by the one or 
by the other; 

(b) “contracting carrier” means the party by or on behalf of whom an 
agreement for carriage governed by the Warsaw Convention has 
been made with a passenger or consignor, or with a person acting 
on behalf of the passenger or consignor; 

(c) “actual carrier” means a person, other than the contracting carrier, 
who performs the whole of the carriage contemplated in paragraph 
(b), or performs part of such carriage but is not, with respect to 
such part, a successive carrier within the meaning of Article 30 
of the Warsaw Convention. 


ARTICLE II 


If an actual carrier performs the whole or any part of carriage which, 
according to the agreement referred to in Article I, paragraph (b), is gov- 
erned by the Warsaw Convention, both he and the contracting carrier shall 
be subject to the rules of the Warsaw Convention in respect of the carriage 
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which the actual carrier performs, except as otherwise provided in this 
Convention. 


ARTICLE III 


1. The acts and omissions of the actual carrier and of his servants and 
agents acting within the scope of their employment, shall, in relation to the 
carriage performed by the actual carrier, be deemed to be also those of the 
contracting carrier. 


2. The acts and omissions of the contracting carrier and of his servants 
and agents acting within the scope of their employment, shall, in relation 
to the carriage performed by the actual carrier, be deemed to be also those 
of the actual carrier. Nevertheless, no such act or omission shall subject 
the actual carrier to unlimited liability. Any special agreement under which 
the contracting carrier assumes obligations not imposed by the Warsaw 
Convention or waives rights established under that Convention shall not 
affect the actual carrier unless agreed to by him. 


ARTICLE IV 


Any complaint to be made, or order to be given, to the carrier, under the 
Warsaw Convention, shall have the same effect whether addressed to the 
contracting carrier or to the actual carrier. Nevertheless, orders referred 
to in Article 12 of the Warsaw Convention shall be addressed to the contract- 
ing carrier. 


ARTICLE V 


In relation to the carriage performed by the actual carrier, the servants 
and agents of the contracting carrier as well as those of the actual carrier 
shall, if they acted within the scope of their employment, be entitled to 
invoke the limits of liability which are applicable under this Convention 
to the carrier whose servants or agents they are. 


ARTICLE VI 


The aggregate of the amounts recoverable from the contracting carrier 
and the actual carrier and their servants and agents acting within the scope 
of their employment shall not exceed the highest amount which may be 
awarded against either the contracting carrier or the actual carrier under 
this Convention, provided that none of the persous mentioned shall be liable 
for a sum in excess of the limit applicable to him. 


ARTICLE VII 


In respect of the carriage performed by the actual carrier, an action for 
damages may be brought, at the option of the plaintiff, against the contract- 
ing carrier or against the actual carrier or against both together. If the 
action is brought against only one of those carriers, that carrier shall have 
the right to have the other made a party to the proceedings. 


ARTICLE VIII 


1. An action for damages under this Convention against the actual carrier 
may be brought, at the option of the plaintiff, only before a court in which 
an action may be brought against the contracting carrier in accordance with 
Article 28 of the Warsaw Convention, or before a court having jurisdiction 
where the actual carrier is ordinarily resident or has his principal place of 


business. 
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2. When, in accordance with the preceding paragraph, a court is seized 
of an action against the actual carrier in respect of the carriage performed 
by him, an action in respect of that carriage may also be brought before the 
same court against the contracting carrier. 


ARTICLE IX 


1. Any contractual provision tending to relieve the contracting carrier or 
the actual carrier of liability under this Convention or to fix a lower limit 
than that which is applicable according to this Convention shall be null and 
void, but the nullity of any such provision does not involve the nullity of the 
whole agreement, which shall remain subject to the provisions of this 
Convention. 


2. In respect of the carriage performed by the actual carrier, the preceding 
paragraph shall not apply to contractual provisions governing loss or damage 
resulting from the inherent defect, quality or vice of the cargo carried. 


3. Any clause contained in an agreement for carriage and all special agree- 
ments entered into before the damage occurred by which the parties purport 
to infringe the rules laid down by this Convention, whether by deciding the 
law to be applied, or by altering the rules as to jurisdiction, shall be null 
and void. Nevertheless, for the carriage of cargo arbitration clauses are 
allowed, subject to this Convention, if the arbitration is to take place in one 
of the jurisdictions referred to in Article VIII. 


4. Nothing in this Article shall affect the rights and obligations of the 
two carriers between themselves. 


ANNEX “B” 
REPORT ON AERIAL COLLISIONS 
I. INTRODUCTION 


1. A draft Convention on Aerial Collisions was drawn up by the Legal 
Committee during its Tenth Session (Montreal, September 1954). Conse- 
quent upon a request of the Legal Commission of the ICAO Assembly (June- 
July 1959), this draft was revised by a Subcommittee on Aerial Collisions 
which met in Paris in March-April 1960. The revised draft was before the 
Committee during its Thirteenth Session. 


II. DISCUSSION OF THE SUBJECT OF AERIAL COLLISIONS BY THE 
LEGAL COMMITTEE DURING ITS THIRTEENTH SESSION 


Method of Discussing the Subject 

2. The Committee was able to devote only four-and-a-half meetings to 
consideration of the subject of aerial collisions. Therefore the Committee 
confined its discussions to the following four topics: (1) the liability of 
air traffic control agencies; (2) direct actions in cases of surface damage 
resulting from an aerial collision; (3) the basis of liability in direct actions 
by the occupants of one aircraft against the operator of the other aircraft 
involved in a collision; (4) the limitation of liability. 


Liability of Air Traffic Control Agencies 

3. Arguments put before the Committee in favor of regulating this ques- 
tion now in relation to the convention on aerial collisions were based on the 
increasing role of air traffic control agencies. In this regard, mention was 
made of the number of aircraft now in service, the high speed of aircraft 
of present and projected types, the height at which aircraft were flying at 
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present and the international aspect of air traffic control agencies whereby 
an agency located in a particular country controlled aircraft flying outside 
that country. 


3.1 On the other hand, it was submitted that the liability of air traffic 
control agencies was a question which did not arise merely in relation to 
aerial collisions. Moreover, since many air traffic control agencies were 
operated in the exercise of a governmental function, the related liability 
questions might not be suitable for regulation by an international convention. 


3.2 The Committee finally decided that the convention an aerial collisions 
should not include provisions regulating the liability of air traffic control 
agencies. As it was understood that this decision would not preclude the 
Committee from engaging in a general study of the question, the Committee 
decided to include it in Part A (Subjects for current study) of its general 
work program without, however, giving the question any priority. 


Direct Actions in Cases of Surface Damage Resulting from an 

Aerial Collision 

4. In considering the question of direct actions in cases of surface damage 
resulting from an aerial collision, the Committee noted a view to the effect 
that the lack of extensive acceptance of the Rome Convention disturbed an 
original concept according to which a global limitation of the liabilities of 
operators of aircraft could be more or less ensured by means of the so-called 
“Trilogy” (Warsaw Convention, Rome Convention and an aerial collisions 
convention). According to this view, the question of the utility or adequacy 
of having a convention on aerial collisions should be re-examined. 


4.1 On the other hand, it was pointed out that, in countries where the Rome 
Convention is not in force, national laws applied to cases of surface damage 
resulting from an aerial collision; and so the lack of extensive acceptance 
of the Rome Convention did not preclude consideration of the merits of 
proposals contained in the Paris Draft or others which might be advanced 
to regulate questions of liability in cases of aerial collisions. 


4.2 The Committee agreed that, under the circumstances, the draft con- 
vention should not contain provisions for direct actions being brought in 
respect of damage on the surface. In this regard, it noted that the non- 
acceptance of the Rome Convention had hindered work on the draft conven- 
tion on aerial collisions and welcomed the initiative which it had been 
informed the Council would shortly be taking in relation to Assembly Reso- 
lution A12-23 (Participation of States in International Conventions on 
Private Air Law). 


Basis of Liability 

5. The Committee considered the basis of liability of the operator of one 
of the aircraft involved in an aerial collision in respect of damage caused 
to passengers or goods on board another aircraft involved in the collision. 


5.1 Doubt was expressed as to the justification of the rule contained in the 
Paris Draft whereby a claimant must prove fault on the part of the defend- 
ant-operator and at the same time be subject to a limitation of the compen- 
sation recoverable. In this regard, it was pointed out that, in the air law 
conventions which limited the defendant’s liability, namely, the Warsaw 
Convention, including the amendments to it adopted at The Hague in 1955, 
and the Rome Convention, the plaintiff had a quid pro quo in that the 
defendant was subjected to an onerous regime in having to prove that he 
was not at fault or in being liable absolutely. For these reasons, the Com- 
mittee adopted, as a basis for a draft convention, a proposal according to 
which the principle of liability would be— 
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(i) in respect of passengers and goods on the other aircraft: the 
Warsaw system that liability attaches upon proof that the damage 
occurred, but the operator may exonerate himself by proving that 
he took all necessary steps to avoid the damage; 


(ii) in respect of other damage: a system whereby the operator will be 
liable if the claimant establishes that the operator was at fault. 


Limitation of Liability—General 


6. In view of the limited time available, the Committee was able to discuss 
only two aspects of the question of the limitation of liability, namely, 
whether or not there should be an overall limitation of liability of operators 
in the case of an aerial collision, and the matter of the limitation of liability 
of an operator in respect of passengers and property carried on the other 
aircraft involved in the collision. 


Limitation of Liability—Overall Limitation 


7. In favor of the inclusion of an overall limitation, it was argued that 
if it were fixed at a fairly high level, operators would have a better estimate 
as to the amount for which they should take out insurance, and further that 
if, within the overall limitation, there were no limits as to individual claims, 
there would be greater flexibility in regard to settlement of the latter. On 
the other hand, according to one view it would not be possible to have an 
overall limitation since, now that it had been decided that the convention 
should include no provisions in respect of direct actions in cases of surface 
damage, there would be no limit as to the amount recoverable in a recourse 
action where payment had to be made for such damage. A further argument 
against the inclusion of an overall] limitation in the proposed convention 
was that there were no good reasons for rejecting the Air Transport Com- 
mittee recommendation against the inclusion of such a limitation in the 
draft prepared at Montreal in 1954. Accordingly, the Committee decided 
that the proposed convention should not provide for an overall limitation. 


Limitation of Liability—Limit With Respect to Passengers and 
Property on the Other Aircraft 


8. Here the basic question was whether there should be a limit at all. It 
was submitted that the answer to that question would depend greatly on 
whether or not it was felt that the international air transport industry had 
attained such a state of economic strength as no longer to require protection 
in the form of limitation of liability of operators. 


8.1 An argument against having a limitation of liability was that it would 
be unfair to adopt a system that would require the claimant to prove fault 
on the part of the operator and, at the same time, prevent the former from 
obtaining compensation beyond a certain limit. However, it was noted that 
the Air Transport Committee, on being faced with that system in the Mon- 
treal Draft of 1954 and the same objection, had nevertheless recommended 
the inclusion of limits in that draft. 


8.2 According to one view, there could be anomaly resulting from a limita- 
tion of liability as illustrated by the following example: A claimant asso- 
ciated with one aircraft might, in a case where both the operator of the 
other aircraft and the air traffic control agency were at fault, find his action 
against the other operator subject to a limit, whilst the same claimant, in 
respect of the same damage, would be able to recover, if an action were 
available under national law against the air traffic control agencies, an 
amount without any limit. 


8.3 In favor of the inclusion of a limitation of liability in the convention, 
it was argued that, as a consequence of the adoption of a new basis of 
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liability (see paragraph 5.1 above) in regard to claims in respect of passen- 
gers and property carried on one aircraft against the operator of the other 
aircraft, the claimant would have the benefit of a certain advantage in such 
cases since he would not have the burden of proving fault. 


8.4 As to the amount of the limits, one inequality pointed out to the 
Committee was that, under circumstances where the passenger was deemed 
to have recognized, if not to have undertaken, the risk of air travel, he could 
recover against one of the operators involved in a collision, namely, his own 
carrier, compensation only within the Warsaw/Hague limits, but could, by 
merely choosing as defendant the other of those operators, evade the above- 
mentioned limitation and recover higher compensation as specified by the 
Air Transport Committee, e.g., up to double the Warsaw/Hague limits. On 
the other hand, it was stated that in a Warsaw carriage there was a specific 
circumstance, namely, a contract, while as between the other operator and 
the injured claimant belonging to the first aircraft there was no promise 
under any such contract in regard to limitation of liability. In the latter 
case the action would be essentially one in tort. Accordingly, it would not 
be anomalous that, in an action based on tort, the amount recoverable might 
be higher than the Warsaw/Hague limits. 


8.5 It was also pointed out to the Committee that Article IV, paragraph 2, 
of the Paris Draft could give rise to an injustice. Thus an innocent second 
operator might have to pay out to the claimant associated with the first 
aircraft double the Warsaw/Hague limits, while the second operator could 
not, in a recourse action against the first operator who was actually at fault, 
recover more than the Warsaw/Hague limits. 


8.6 The Committee decided to accept the Hague limits in respect of passen- 
gers and consignors as a basis for the preparation of a draft convention, on 
the assumption that there would be no cumulation of amounts recoverable. 


III. FUTURE STUDY OF THE SUBJECT 


9. The Committee decided to request the Subcommittee on Aerial Collisions 
to continue its work, with certain changes in membership, and te prepare 
a draft convention for submission to the Fourteenth Session of the Commit- 
tee taking into account discussions which had taken place, and decisions 
reached, during the Thirteenth Session. The Committee also decided that the 
subject of aerial collisions would, subject to approval by the Council, be 
placed first in order of priority on the active part of its work program and 
also as the first item on the provisional agenda of the Fourteenth Session. 


ANNEX “C” 


AMENDMENT TO THE RULES OF PROCEDURE 
OF THE LEGAL COMMITTEE 


RULE 28A 


Texts by Subcommittees 

Where a text for a draft convention has been prepared by a subcommit- 
tee and presented to the Committee, then, unless the Committee shall in any 
case by a two-thirds majority otherwise decide: 

(a) the text so prepared shall be taken as the basis of discussion; 

(b) any proposals in relation to the text so prepared shall be submitted 
in the form of amendments to the text. 
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STANDARD CLAUSES FOR BILATERAL AGREEMENTS DEALING 


WITH COMMERCIAL RIGHTS OF SCHEDULED AIR SERVICES 
(ECAC) 


The European Civil Aviation Conference developed Standard Clauses for 
Bilateral Agreements Dealing with Commercial Rights of Scheduled Air 
Services and requested the Council of ICAO to examine them to see if they 
could be of value in a similar way to other Contracting States of ICAO. 

In August, 1960, the ICAO Secretary General advised Member States 
and international organizations that the 12th Session of the Assembly 
adopted the following resolution: 

That the Council should continue the comparative and analytical study 

of the provisions of bilateral agreements and the study of the standard 

provisions approach to multilateral agreements taking into account the 

standard administrative and technical clauses adopted by the Third Ses- 

sion of ECAC (ECAC Recommendation 38/1959). 

The study of the provisions of bilateral agreements has been on ICAO’s 
work program since its inception: first, as part of the attempt to develop 
a multilateral agreement on commercial rights, and in recent years as part 
of the study of multilateralism in general, and of the possible standardiza- 
tion of the provisions of bilateral agreements in particular. It was thought 
that this effort might lead towards some form of partial multilateral solution 
of which the standardization of the administrative and technical clauses for 
bilateral or multilateral use was one possibility. 

The ICAO Secretariat examined and analyzed the provisions of bilateral 
agreements along the lines indicated, having regard especially to the require- 
ments of the European region as indicated by ECAC. It was from this work 
that the European Civil Aviation Conference finally developed in 1959 the 
standard set of administrative and technical clauses referred to by the 
Assembly in the resolution quoted above. The Conference recommended that 
ECAC member States, when preparing bilateral agreements with other 
members of ECAC after 1 May 1959, should adopt these standard clauses 
and, further, that the ICAO Council be invited to examine these clauses to 
see if they could be of value in a similar way to other contracting states 
of ICAO. 

The Air Transport Committee of ICAO considered the method of giving 
effect to the Resolution, with particular reference to the possibility of 
developing standard administrative and technical provisions for use by ICAO 
member States. It agreed, as a first step, to secure the comments of States 
on the set of standard clauses adopted by ECAC. The Secretariat made a 
preliminary study, with a view to providing government with some useful 
material concerning the adaptability and suitability of these clauses for 
adoption by ICAO States, as follows: 


SECRETARIAT NOTES ON STANDARD CLAUSES FOR BILATERAL AGREEMENTS 
DEVELOPED BY ECAC AT ITS THIRD SESSION (MARCH 1959) 


GENERAL NOTE: 

There exist, on the whole, a large measure of similarity in the adminis- 
trative and technical clauses of the bilateral agreements concluded between 
ICAO member States. To a greater or lesser degree, these clauses are 
patterned on the provisions contained in the draft “Form of Standard 
Agreement for Provisional Air Routes” recommended (Recommendation 
No. VIII) in the Final Act of the Conference on International Civil Aviation 
(Chicago, 1944). In terms of precise wording and content, however, agree- 
ments of ECAC member States are, as a group, generally more uniform 
than agreements between other States. In some cases, variations as well as 
differences in the provisions of agreements between ICAO States are such 
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as would make it senseless to compare them with the corresponding ECAC 
clauses. For the purpose of this study, therefore, the Secretariat has directed 
its attention to the main body of agreements showing large areas of simi- 
larity in their administrative and technical clauses. 

With respect to several provisions that are found in virtually all the 
bilateral agreements between ICAO States (notably those relating to applica- 
bility of air regulations; entry and clearance regulations with respect to 
passengers, crew and cargo; prevention of discriminatory practices and 
guarantee of equality of treatment with respect to airport and facility 
charges; mutual recognition of certificates and licenses; registration of 
agreement) ECAC considered their contents to be adequately covered by 
the relevant provisions of the Chicago Convention (Articles 11, 13, 15, 32, 
33 and 83). These provisions therefore did not appear in the ECAC standard 
clauses. 

The Conference also agreed, inter alia, that parties to an agreement 
should ensure that their airlines would give advance information of any 
change in timetables, services, or types of aircraft used. But it felt that it 
was not necessary to incorporate a provision to this effect in bilateral 
agreements, since the information would always be provided in practice for 
operational reasons (see Doc. 7977, ECAC/3-1, para 65 (d), p. 36). 


ARTICLE 1 


Each Contracting Party grants to the other Contracting Party the 
rights specified in the present Agreement, for the purpose of establishing 
scheduled international air services on the routes specified [in an Annex 
hereto or in exchanges of notes]. Such services and routes are hereafter 
called “the agreed services” and “the specified routes” respectively. ... 


NoTE: With minor variations, the wording of the first part of this article 
as a whole is essentially the same as the phraseology used in a majority of 
bilateral agreements between ICAO States. One difference is the fact that 
rights are generally granted not in the agreement itself, but in an annex. 
With the possible exception of this difference, it would appear that ICAO 
member States in general will have little difficulty in adopting the text of 
the standard clause. 


ARTICLE 1 (continued) 


The airlines designated by each Contracting Party shall enjoy, 
while | operating an agreed service on a specified route, the following 
rights: 

(a) - fly without landing across the territory of the other Contracting 
arty; 

(b) to make stops in the said territory for non-traffic purposes. 

(c) [Here insert a description of the traffic rights granted in the partic- 

(d) ular bilateral agreements. ] 

(ete.) 

Note: Even where this is granted in the agreement itself, and not in an 
annex, the right to fly over territory and to make stops for technical pur- 
poses is seldom spelled out in precisely the same way as the provision 
appearing above. (There are notable exceptions: e.g., Article 5 of the Agree- 
ment between Japan and Sweden is framed in exactly the same manner as 
the ECAC standard clauses.) Some States might in fact regard these clauses 
dealing with the granting of rights as being not of an administrative or 
technical nature. 


ARTICLE 2 


1. Each Contracting Party shall! have the right to designate in writing 
to the other Contracting Party one or more airlines for the purpose of 
operating the agreed services on the specified routes. 
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2. On receipt of such designation, the other Contracting Party shall, 
subject to the provisions of paragraphs (3) and (4) of this Article, with- 
out delay grant to the airline or airlines designated the appropriate oper- 
ating authorizations. 

8. The aeronautical authorities of one Contracting Party may require 
an airline designated by the other Contracting Party to satisfy them that 
it is qualified to fulfil the conditions prescribed under the laws and regu- 
lations normally and reasonably applied to the operation of international 
air services by such authorities in conformity with the provisions of the 
Convention on International Civil Aviation (Chicago, 1944). 

NOTE: There are various differences in wording between the above 
clauses and the corresponding articles of a majority of bilateral agreements 
between ICAO States, concerning the conditions imposed on the exercise 
of the rights granted. However, these differences do not appear sufficiently 
important to make the standard clauses unacceptable to non-ECAC States. 


ARTICLE 2 (continued) 


4. Each Contracting Party shall have the right to refuse to grant the 
operating authorizations referred to in paragraph 2 of this Article, or to 
impose such conditions as it may deem necessary on the exercise by a 
designated airline of the rights specified in Article 1, in any case where 
the said Contracting Party is not satisfied that substantial ownership 
and effective control of that airline are vested in the Contracting Party 
designating the airline or in its nationals. 

NoTE: There was considerable discussion at the 3rd Session of ECAC 
of the provision relating to substantial ownership and effective control of an 
airline. This provision has formed part of bilateral agreements, but some 
States require “majority” ownership rather than “substantial” ownership 
to be vested in the State concerned or in its nationals, and this view was 
reflected in the Conference. It was decided, however, that it would not be 
desirable to change what had become a standard provision for the majority 
of ICAO States and that the words “substantial ownership,” although 
admittedly vague, were sufficiently clear when associated with the words 
“effective control” (see Doc. 7977, ECAC/3-1, para. 65 (a), pp. 35-36). In 
Article 2, paragraph 4, therefore, the phrase “substantial ownership and 
effective control” is retained. 

From the standpoint of drafting, the above provision represents a de- 
parture from most bilateral agreements wherein a single article deals with 
the right of a contracting party “to withhold” or “to revoke” an operating 
authorization in case it is not satisfied that substantial ownership and effec- 
tive control of an airline designated by the other contracting party are 
vested in that party or in its nationals. Paragraph 4 of Article 2 is concerned 
with the right to refuse to grant an operating authorization, while the right 
to revoke an operating authorization already granted is dealt with in Article 
3, paragraph 1 (a) (see below). Both clauses provide, in addition, for the 
right of a contracting party to impose special conditions on an airline if 
deemed necessary. 


ARTICLE 2 (continued) 


5. When an airline has been so designated and authorized, it may 
begin at any time to operate the agreed services, provided that a tariff 
established in accordance with the provisions of Article 7 of the present 
Agreement is in force in respect of that service. 

NoTEe: This clause imposes an additional condition on the exercise of 
the rights granted by a reference to meeting the requirements of the article 
of the agreement relating to tariffs, according to which tariffs must be 
approved before the inauguration of agreed services. The provision might 
not prove acceptable to a number of ICAO States, particularly those whose 
bilateral agreements do not contain any article relating to tariffs. 
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ARTICLE 3 


1. Each Contracting Party shall have the right to revoke an operating 
authorization or to suspend the exercise of the rights specified in Article 1 
of the present Agreement by an airline designated by the other Contract- 
ing Party, or to impose such conditions as it may deem necessary on the 
exercise of these rights: 

(a) in any case where it is not satisfied that substantial ownership and 
effective control of that airline are vested in the Contracting Party 
designating the airline or in nationals of such Contracting Party, or 


(b) in the case of failure by that airline to comply with the laws or regu- 
lations of the Contracting Party granting these rights, or 

(c) in case the airline otherwise fails to operate in accordance with the 
conditions prescribed under the present Agreement. 

Note: In paragraph 1 of Article 3, as in paragraph 4 of Article 2, it is 
provided that each contracting party “shail have the right” to revoke an 
operating authorization, etc. This differs from the wording “reserves the 
right” to revoke, etc., appearing in most of the bilateral agreements between 
ICAO States. Although the ECAC phraseology is found only in a limited 
number of bilateral agreements, it is possible that States in general would 
accept it as being a more positive description of the right in question. 
Paragraph 1 of Article 3 refers, in addition, to the right of a contracting 
party to suspend the rights granted to an airline in certain cases. This again 
is a provision found in a minority of agreements. It seems reasonable to 
assume, however, that since the revocation of an operating authorization is 
the final sanction, States would generally recognize the usefulness of adopt- 
ing certain less drastic measures, such as temporary suspension of the rights 
granted. 


ARTICLE 3 (continued) 


2. Unless immediate revocation, suspension or imposition of the con- 
ditions mentioned in paragraph 1 of this Article is essential to prevent 
further infringements of laws or regulations, such right shall be exercised 
only after consultation with the other Contracting Party. 


NOTE: While a majority of bilateral agreements do not contain a provi- 
sion of this kind, the obvious advantage of prior consultation in dealing with 
matters such as the revocation or suspension of operating authorization 
should certainly be taken into account by ICAO States when considering the 
desirability of adopting a provision along the lines of the ECAC standard 
clause. 


ARTICLE 4 


1. Aircraft operated on international services by the designated air- 
lines of either Contracting Party, as well as their regular equipment, 
supplies of fuels and lubricants, and aircraft stores (including food, bev- 
erages and tobacco) on board such aircraft shall be exempt from all 
customs duties, inspection fees and other duties or taxes on arriving in 
the territory of the other Contracting Party, provided such equipment 
and supplies remain on board the aircraft up to such time as they are 
re-exported. 

2. There shall also be exempt® from the same duties and taxes, with 
the exception of charges corresponding to the service performed: 

(a) aircraft stores taken on board in the territory of either Contracting 
Party, within limits fixed by the authorities of said Contracting 
Party, and for use on board aircraft engaged in an international serv- 
ice of the other Contracting Party; 

(b) spare parts entered into the territory of either Contracting Party for 
the maintenance or repair of aircraft used on international services 
by the designated airlines of the other Contracting Party; 


(c) fuel and lubricants destined to supply aircraft operated on interna- 





6 The means of giving effect to exemption may vary from country to country; 
for example taxes may have to be paid to be refunded afterwards. 
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tional services by the designated airlines of the other Contracting 
Party, even when these supplies are to be used on the part of the 
journey performed over the territory of the Contracting Party in 
which they are taken on board. 
Materials referred to in sub-paragraphs (a), (b) and (c) above may 
be required to be kept under Customs supervision or control. 

NoTE: The contents of Article 4 above differ from and are, in some 
respects, of a lower standard that (a) Article 24 of the Convention, (b) 
“Resolution on taxation of fuel, lubricants and other consumable technical 
supplies” adopted by Council in 1951 (Doc. 7145, C/824), and (c) provisions 
of Annex 9. Some points of difference are described below: 

(i) Article 4, paragraph 1 of the standard clauses is generally com- 
parable with Article 24 (a) of the Convention but does not include spare 
parts on an arriving aircraft; 

(ii) Article 4, paragraph 1 of the standard clauses states that both the 
aircraft and the regular equipment, supplies of fuel and lubricants, and 
aircraft stores should be exempt from all customs duties, inspection fees and 
other duties or taxes, whereas Article 24 (a) of the Convention distinguishes 
between the aircraft and other material as regards freedom from duty (2.e., 
Article 24 (a) states that the aircraft shall be “free of duty” and the other 
material shall be exempt from “customs duty, inspection fees or similar 
national or local duties and charges’) ; 

(iii) Article 4, paragraph 2 (b) of the standard clauses refers to spare 
parts only, whereas Article 24 (b) of the Convention also includes equipment. 
Moreover, Article 4, paragraph 2 (b) requires exemption from all customs 
duties, inspection fees and other duties or taxes, whereas Article 24 (b) of 
the Convention mentions only customs duty; 

(iv) Article 4, paragraph 2 (a) of the standard clauses refers to air- 
craft stores available in the State concerned, 7.e., not necessarily imported 
and not carried on an arriving aircraft. Apparently this provision is not 
based on Article 24 of the Convention nor on paragraph 4.13 of Annex 9, 
Fourth Edition,’ the latter referring to imported stores only. Both para- 
graph 2 (a) and 2 (c) of Article 4 of the standard clauses appear to stem 
from paragraph 2 of the Council’s Resolution referred to above, although 
aircraft stores, as such, are outside the scope of this Resolution. In fact, the 
“loan” of aircraft equipment and spare parts (para. 4.12 of Annex 9, Fourth 
Edition) and the “import” of stores (para. 4.13 of Annex 9, Fourth Edition) 
are not covered in the standard clauses. 


ARTICLE 5 


The regular airborne equipment, as well as the materials and supplies 
retained on board the aircraft of either Contracting Party may be un- 
loaded in the territory of the other Contracting Party only with the 
approval of the customs authorities of such territory. In such case, they 
may be placed under the supervision of said authorities up to such time 
as they are re-exported or otherwise disposed of in accordance with 
customs regulations. 


NoTE: Only a minority of bilateral agreements between ICAO States 
contain a provision stipulating that regular aircraft equipment, spare parts, 
fuel, lubricating oils and stores may only be unloaded from an aircraft of 
a contracting party in the territory of another contracting party subject to 
the approval of the customs authorities of that territory. Some States may 
consider this article unnecessary on the grounds that they are adequately 


7(The Council of ICAO adopted, on 22 June 1960, Amendment No. 3 to 
Annex 9, Third Edition, to be transmitted to contracting States shortly. This 
Amendment, unless disapproved by the majority of contracting States, will become 
effective on 1 November 1960 and will be incorporated in the Fourth Edition of 
Annex 9 to become applicable on 1 March 1961.) 
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protected by the provisions of Article 24 (b) of the Convention as far as 
spare parts and aircraft equipment are concerned and of paragraphs 4.13 
and 4.14 of Annex 9, Fourth Edition, as far as stores and ground equipment 
are concerned. It is recalled that aircraft equipment, spare parts, stores and 
ground equipment are all defined in Chapter 1 of Annex 9. 


ARTICLE 6 


Passengers in transit across the territory of either Contracting Party 
shall be subject to no more than a very simplified control. Baggage and 
cargo in direct transit shall be exempt from customs duties and other 
similar taxes. 

NoTE: ECAC decided not to include a provision in the standard clauses 
dealing with entry and clearance regulations with respect to passengers, 
crew and cargo, Article 13 of the Convention being deemed sufficient. How- 
ever, it agreed to the insertion of a clause indicating that passengers in 
direct transit not leaving the aircraft should be subjected only to a simpli- 
fied form of control and that baggage and cargo should be exempt from 
customs duty, inspection fees and similar charges. A majority of bilateral 
agreements between ICAO States do not contain such a clause. Some States 
may consider this article unnecessary on the ground that the provisions of 
Chapter 5 of Annex 9, Fourth Edition, should be adhered to by all contract- 
ing States and that no useful purpose would be served by singling out one 
or two points on this matter for inclusion in bilateral agreements. 


ARTICLE 7 


1. The tariffs to be charged by the airlines of one Contracting Party 
for carriage to or from the territory of the other Contracting Party shall 
be established at reasonable levels due regard being paid to all relevant 
factors including cost of operation, reasonable profit, and the tariffs of 
other airlines. 

2. The tariffs referred to in paragraph 1 of this Article shall, if pos- P 
sible, be agreed by the designated airlines concerned of both Contracting 
Parties, in consultation with other airlines operating over the whole or 
part of the route, and such agreement shall, where possible be reached 
through the rate-fixing machinery of the International Air Transport 
Association. 

8. The tariffs so agreed shall be submitted for the approval of the 
aeronautical authorities of the Contracting Parties at least thirty (30) 
days before the proposed date of their introduction; in special cases, this 
time limit may be reduced, subject to the agreement of the said authorities. 

4. If the designated airlines cannot agree on any of these tariffs, or 
if for some other reason a tariff cannot be fixed in accordance with the 
provisions of paragraph 2 of this Article, or if during the first 15 days 
of the 30 days’ period referred to in paragraph 8 of this Article one 
Contracting Party gives the other Contracting Party notice of its dissatis- 
faction with any tariff agreed in accordance with the provisions of para- 
graph 2 of this Article, the aeronautical authorities of the Contracting 
Parties shall try to determine the tariff by agreement between themselves. 

5. If the aeronautical authorities cannot agree on the approval of any 
tariff submitted to them under paragraph 3 of this Article and on the 
determination of any tariff under paragraph 4, the dispute shall be settled 
in accordance with the provisions of Article 13 of the present Agreement. 

6. Subject to the provisions of paragraph 3 of this Article, no tariff 
shall come into force if the aeronautical authorities of either Contracting 
Party have not approved it. 

7. The tariffs established in accordance with the provisions of this 
Article shall remain in force until new tariffs have been established in 
accordance with the provisions of this Article. 


NOTE: These clauses differ from the tariff provisions of most bilateral 
agreements concluded between ICAO States in one or other of the following 
ways, and it would appear that each State would have to decide for itself 
whether the standard clauses are suitable for adoption in framing future 
agreements: 
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(i) Elimination of the evaluation criteria relating to the characteristics 
of services, such as speed, accommodation, etc. (generally included in bilat- 
eral agreements in a provision corresponding to paragraph 1 of Article 7 
above) ; 

(ii) Omission of any reference to agency commissions (referred to in 
some agreements in a provision corresponding to paragraph 2 of Article 7; 
although there was considerable support among European States for includ- 
ing the question of agency commission rates in the matters to be agreed by 
airlines for the reason that agency commissions were an important part of 
the tariff structure and might have particular value in cases where IATA 
failed to agree on tariffs, the 8rd Session of ECAC decided that it should be 
deleted, as it was not generally included in bilateral agreements; see Doc. 
7977, ECAC/3-1, para. 65 (b), p. 36) ; 

(iii) Retention of a provision concerning the possible reduction of the 
period of 30 days for submitting agreed tariffs for the approval of the aero- 
nautical authorities before the proposed date of the introduction of the 
tariffs (Article 7, paragraph 3; many agreements do not contain a provision 
corresponding to this paragraph while other agreements specify a period 
longer than 30 days) ; 

(iv) Inclusion of a provision stating that tariffs should remain in force 
until new tariffs have been established (Article 7, paragraph 7). 


ARTICLE 8 


Either Contracting Party undertakes to grant the other Party free 
transfer, at the official rate of exchange, of the excess of receipts over 
expenditure achieved on its territory in connection with the carriage of 
passengers, baggage, mail shipments and freight by the designated airline 
of the other Party. Wherever the payments system between Contracting 
Parties is governed by a special agreement, this agreement shall apply. 
NOTE: In Europe, the transfer of funds from one country to another is 

covered by an OKEC agreement, but some ECAC member States are not 
party to the agreement or have reservations concerning some of its provi- 
sions. Although there was some doubt as to the value of Article 8 above, 
ECAC finally decided to retain it (see Doc. 7977, ECAC/3-1, para. 65 (c), 
p. 86). Few bilateral agreements concluded between other States contain a 
provision dealing with the facilitation of currency exchange. 


ARTICLE 9 


In a spirit of close cooperation, the Aeronautical Authorities of the 
Contracting Parties shall consult each other from time to time with a 
view to ensuring the implementation of, and satisfactory compliance with, 
the provisions of the present Agreement and the Annexes thereto. 

NOTE: This is a general provision dealing with the requirement for 
periodic consultation between aeronautical authorities. Many agreements 
contain, in addition to the general provision, consultation clauses with 
respect to specific administrative matters, e.g., tariffs, amendments to agree- 
ment, etc., or consultation clauses in connection with the implementation of 
capacity provisions. Some agreements concluded between ICAO States in- 
clude the latter types of clause, but not the general clause. In any case it is 
unlikely that States in general would have serious objections to adopting a 
provision along the lines indicated in Article 9 above. 


ARTICLE 10 


1. If either of the Contracting Parties considers it desirable to modify 
any provision of the present Agreement, it may request consultation with 
the other Contracting Party; such consultation, which may be between 
aeronautica] authorities and which may be through discussion or by corre- 
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spondence, shall begin within a period of sixty (601 days of the date of 
the request. Any modification so agreed shall come into force when they 
have been confirmed by an exchange of diplomatic notes. 

2. Modifications to routes may be made by direct agreement between 
the competent aeronautical authorities of the Contracting Parties. 


NOTE: There exists a large measure of uniformity in the procedure used 
by ICAO States for bringing about amendments to bilateral agreements. 
Article 10 of the standard clauses conforms to the general pattern, but in 
drafting this article, ECAC had considered the need for making a distinction 
between amendments to the body of the agreement and amendments to the 
annex: in the former case, a procedure identical with that for bringing the 
agreement into effect might be required for certain countries, whereas in 
the latter case, amendments can be dealt with simply by means of an 
exchange of notes in some countries. The Conference also considered that 
consultation might be carried out in certain simple cases by correspondence 
and that in others verbal consultation with 60 days’ notice would be 
necessary. 


ARTICLE 11 


The present Agreement and its Annexes will be amended so as to 
conform with any multilateral convention which may become binding on 
both Contracting Parties. 


NOTE: A majority of bilateral agreements between ICAO States contain 
a provision of this kind with variations in wording. The differences do not 
seem material except with respect to the phrase “will be amended” in the 
standard clause. Virtually all existing bilateral agreements use the phrase 
“shall be amended.” 


ARTICLE 12 


Either Contracting Party may at any time give notice to the other 
Contracting Party of its decision to terminate the present Agreement; 
such notice shall be simultaneously communicated to the International 
Civil Aviation Organization. In such case the Agreement shall terminate 
twelve (12) months after the date of receipt of the notice by the other 
Contracting Party, unless the notice to terminate is withdrawn by agree- 
ment before the expiry of this period. In the absence of acknowledgment 
of receipt by the other Contracting Party, notice shall be deemed to have 
been received fourteen (14) days after the receipt of the notice by the 
International Civil Aviation Organization. 


NOTE: With minor variations in wording, a large majority of bilateral 
agreements between ICAO States use in whole or in part the above 
phraseology. 


ARTICLE 13 


1. If any dispute arises between the Contracting Parties relating to 
the interpretation or application of this present Agreement, the Contract- 
ing Parties shall in the first place endeavor to settle it by negotiation. 

2. If the Contracting Parties fail to reach a settlement by negotiation, 
they may agree to refer the dispute for decision to some person or body, 
or the dispute may at the request of either Contracting Party be submitted 
for decision to a tribunal of three arbitrators, one to be nominated by each 
Contracting Party and the third to be appointed by the two so nominated. 
Each of the Contracting Parties shall nominate an arbitrator within a 
period of sixty days from the date of receipt by either Contracting Party 
from the other of a notice through diplomatic channels requesting arbitra- 
tion of the dispute and the third arbitrator shall be appointed within a 
further period of sixty days. If either of the Contracting Parties fails to 
nominate an arbitrator within the period specified, or if the third arbi- 
trator is not appointed within the period specified, the President of the 
Council of the Civil Aviation Organization may be requested by either 
Contracting Party to appoint an arbitrator or arbitrators as the case 
requires. In such case, the third arbitrator shall be a national of a third 
State and shall act as president of the arbitral body. 
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38. The Contracting Parties undertake to comply with any decision 
given under paragraph 2 of this Article. 

Note: A substantial number of bilateral agreements concluded between 
ICAO States contain a provision requiring direct negotiation or consultation 
between the parties as a first step towards settling a dispute (paragraph 1 
of Article 13). As a second step, a majority of agreements refer to ICAO, 
its Council, or a tribunal established within ICAO, while other agreements 
refer to some other person or body, as the authority for rendering an 
advisory report or a decision. With few exceptions, all bilateral agreements, 
irrespective of whether direct negotiation or reference to the Council of 
ICAO forms part of the agreed procedure, contain a clause on arbitration 
either as an alternative to a decision by the Council or as the principal 
method of settling disputes (paragraph 2 of Article 13). These agreements 
invariably include a provision concerning the States’ obligation to comply 
with decisions given (paragraph 3 of Article 13). In the light of the fore- 
going, the standard clauses recommended by ECAC appear to conform to 
the general pattern. Nevertheless it would seem that each State would have 
to consider whether the said article, lacking in any specific reference to 
ICAO or its Council in the first sentence of paragraph 2 and containing in 
the latter part of that paragraph a procedure for establishing arbitral 
machinery used by a limited number of States, would be suitable in framing 
future agreements. 


AERODROME MANUAL TO GUIDE AIRPORT AUTHORITIES _ 
IN THE JET AGE 


In the new Aerodrome Manual issued by the International Civil Aviation 
Organization, five parts attempt to provide guidance to the aerodrome 


authorities of its 83 Member governments who are working to furnish 
ground facilities and aids for civil aviation—especially the new long-range 
jet-powered aircraft which have cut traveling time between centers all over 
the world nearly in half during the past year. 

Part 3 contains data on aircraft characteristics, graphs of take-off and 
landing performance of turbine-powered aircraft—taking into account gross 
weight, aerodrome elevation and temperature and runway slopes—provide 
a suitable means of assessing the runway length requirements at any par- 
ticular location of some 15 types of turbine props and turbine jet aircraft 
now in operation or about to be introduced. Factors affecting take-off weight 
of those aircraft are discussed extensively and the basic lengths required 
for the take-off and landing of 36 piston-engined aircraft types currently 
in use are listed in a table. 

Information on weights and landing gear characteristics of 49 different 
aircraft are given to assist aerodrome engineers in the design and evaluation 
of pavements. 

Part 4 describes in detail methods of evaluating pavement strengths as 
presented by the United Kingdom and the United States. The Load Classifi- 
cation Number (LCN) System, applying both to pavement strength and 
aircraft load, is based on plate bearing tests; illustrative descriptions of the 
equipment used and curves for the correlation of test results with the land- 
Ing gear characteristics of different aircraft are given. Also included is a 
method for pavement evaluation surveys, predicated upon environmental 
features, both climatic and topographic, foundation conditions, quality of 
materials and construction procedures. 

Part 5 contains descriptions of expeditious and economic methods of 
conducting surveys of aerodrome to provide elements for the production of 
ICAO aerodrome obstruction charts, as prescribed by Annex 4 (Aeronautical 
Charts) to the Convention on Civil Aviation and for the determination of 
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aerodrome data required by Annex 14 (Aerodromes). The United States 
presents a simplified method and the use of photo-teodolites is described by 
the United Kingdom. 

Part 7 gives guidance on rescue and fire fighting services at aerodromes. 
Equipment, ambulance and medical facilities, organization and training pro- 
cedures, amounts and characteristics of extinguishing media are discussed. 

Part 10 provides guidance on physical characteristics, visual ground aids, 
and other data on helicopter aerodromes. Basic criteria considered essential 
to the selection of heliport sites are covered, including the commercial, tech- 
nical and social factors which must be evaluated. A forecast of heliport 
requirements of the future, including those of multi-engined helicopters, is 
also given. Material submitted by Belgium, France and the United States is 
presented and includes charts of a variety of different heliport sites. 

It is foreseen that the Manual will in the future be extended to cover 
other subjects related to aerodromes and visual ground aids field. The parts 
that have now been published—in English, French and Spanish, the three 
official languages of ICAO—will be of interest not only to engineers normally 
engaged in aerodrome planning, design and construction, but also to airport 
managers, aircraft operators and, generally, to all those connected with 
aviation. 


ARTICLE 77 OF THE CHICAGO CONVENTION — 
JOINT OWNERSHIP AND OPERATION OF 
INTERNATIONAL AIR SERVICES 


1. In December 1959 the League of Arab States, referring to Article 77 of 
the Chicago Convention, requested that Council determine in what manner 
the provisions of the Convention relating to nationality of aircraft shall 
apply to aircraft to be operated by a proposed Pan-Arab Airline. The League 
also requested advice on the obligations of the States participating in the 
proposed enterprise towards other States into whose territory the airline 
would operate. 

1.1 On 11 March 1960 Council decided that the detailed study of the prob- 
lems that would have to be considered in making a determination and giving 
the advice requested by the Arab League should be entrusted to a Panel of 
Experts to be designated by the President. 

1.2 On 16 March 1960 Council settled the terms of reference of the Panel. 


2. The Panel was duly appointed and it met in Montreal from 23 to 30 
June, 1960. Its Report is set out hereafter at length. 

3. In interpreting the provisions of Article 77 of the Chicago Convention, 
the Panel was unanimous in holding that: 

(a) an international operating agency to which Article 77 refers must 
be composed only of States parties to the Chicago Convention (para. 
7 of the Report) ; 

(b) the expression “provisions of this Convention relating to nationality 
of aircraft” means not only Articles 17 to 21 but also all other 
articles of the Convention which either expressly refer to nationality 
of aircraft or imply it by the use of such expressions as “aircraft of 
a contracting State” or “the State in which an aircraft is registered” 
(para. 8 of the Report) ; 

a determination made by the Council pursuant to Article 77 will be 
binding on all contracting States if the determination is made within 
the scope of the authority given to the Council by Article 77 (para. 9 
of the Report). 
4. The Panel recognized that an international operating agency and its 
property, including any aircraft owned by it, will have an international as 
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distinct from a national character and therefore, except under special 
arrangements, would not be subject to the laws of any particular State, 
including laws relating to registration of aircraft (para. 10 of the Report). 
Therefore, the Panel considered the question of registration of the aircraft 
of such an agency otherwise than in a particular State. The majority of the 
Panel considered that it would not be lawful for the aircraft of an inter- 
national operating agency to be registered either with the agency itself or 
with an international organization, for that would mean substituting the 
obligations and undertakings of such an agency or such an organization in 
place of those which under the Convention rest on a sovereign contracting 
State in respect of aircraft registered with it (para 12 of the Report). 

4.1 The majority view also was that it would not be sufficient for lawful 
operation of the aircraft of an international operating agency if they were 
recorded on a register jointly established by the contracting States compos- 
ing the agency and even if one of those States were so to extend its legisla- 
tion that all its aeronautical laws would apply to those aircraft in the same 
manner as they would apply to an aircraft having the nationality of that 
State. In such case the aircraft would have no nationality and in the opinion 
of the majority one of the fundamental principles of the Chicago Convention 
is that aircraft must have a nationality whether or not they are operated by 
international operating agencies (para 12 of the Report). 

4.22 A contrary opinion in the Panel® was that the Convention contemplates 
the possibility that aircraft operated by an international operating agency 
might have no nationality. According to this view there should be further 
exploration of the practical possibility for an international operating agency 
to operate its aircraft (without the aircraft having a nationality) in condi- 
tions which would be as satisfactory for third countries members of ICAO 
as if aircraft registered in a contracting State were involved. In respect of 
the views mentioned in paragraphs 4 and 4.1 above, two members of the 
Panel felt that the study made by the Panel of the practical aspects was 
merely a preliminary one and that there were still many practical, technical 
and legal problems to be given detailed consideration and that, consequently, 
the views in those two paragraphs appeared to be premature. 

5. The Panel was unanimous in the view that if the aircraft of an inter- 
national operating agency were registered in a contracting State there 
would be no problems arising with respect to application of the provisions 
of the Convention relating to nationality of aircraft and that there would 
probably be no necessity for the Council to make a determination under 
Article 77 of the Convention (para. 14 of the Report). 


6. As regards the specific question put by the Arab League as to the extent 
of obligations of States participating in an international operating agency 
towards other States into whose territory the aircraft of the agency will 
operate, the Panel, subject to its understanding of the question as stated in 
paragraph 15 of its Report, was of the opinion that only the contracting 
State in which the aircraft of the agency is registered will have obligations 
under the Chicago Convention and that these will be no different from the 
obligations of that State with respect to aircraft operated by its national 
airline (para. 15 of the Report). 
7. It is suggested that it might be convenient to consider separately, in the 
light of the Report of the Panel, what action Council may wish to take with 
reference to— 

(a) the request made by the League of Arab States; 

(b) the general question of the interpretation of Article 77 of the Chi- 

cago Convention and Council action thereunder for any future case. 





8 See paras. 18.1 and 13.2 of the Report. 














292 JOURNAL OF AIR LAW AND COMMERCE 


7.1 As regards (a) above, it is suggested that the request of the Arab 
League can be met by transmittal of the Report of the Panel to the League 
with the comments of the Council. These comments might include concur- 
rence in the opinion of the Panel that an international operating agency to 
which Article 77 of the Chicago Convention refers must be composed only 
of States parties to the Convention. In this view there is no determination 
to be made at present by the Council under the last sentence of Article 77 
of the Convention, since the composition of the proposed Pan-Arab Airline 
is to include States not parties to the Convention. 


8. As regards the question at (b) in paragraph 7 above, it will be recalled 
that the subject of problems of nationality and registration of aircraft 
operated by international operating agencies was referred by the Council 
to the Legal Committee in 1956 and is already included in the work program 
of the Committee. In this connection, attention is invited to the differences 
of view in the Panel described in paragraph 4.2 above, and also to the fact 
that the majority of the Panel does not rule out the possibility that a case 
might be presented to the Council in the future requiring a determination 
to be made under Article 77 in view of some particular difficulty which might 
have arisen in regard to the application of the provisions of the Convention 
relating to nationality of aircraft to the aircraft of an international operat- 
ing agency.® For all these reasons it is suggested that as regards the 
general question mentioned at (b) in paragraph 7 above, the Report of the 
Panel might be forwarded to the Legal Committee so that it might be taken 
into consideration in the studies which the Legal Committee might, in due 
course, make of the subject already included in its work program. The 
Committee could also make recommendations as to any solution of the prob- 
lems involved, if it found any inadequacy in the provisions of the Convention 
for facilitating operations of aircraft by international operating agencies 
or international organizations. 


REPORT OF THE PANEL OF EXPERTS ON ARTICLE 77 
I. MEETINGS OF THE PANEL 


1. The Panel of Experts on Article 77 established by the Council on 16 
March 1960 met in Montreal from 23 June to 30 June 1960, and held 
9 meetings. 
1.1 The Panel was composed as follows: 

Dr. T. F. Reis, Brazil 

Mr. Finn Hjalsted, Denmark 

Mr. M. Pascal, France 

Dr. F. U. Schmidt-Ott, Federai Republic of Germany 

Mr. I. Narahashi, Japan 

Prof. D. Goedhuis, Netherlands 

Mr. T. D. Salmon, United Kingdom 

Mr. R. P. Boyle, United States of America 
1.2 Prof. D. Goedhuis was elected Chairman of the Panel. 


II. TERMS OF REFERENCE 


2. The terms of reference of the Panel, as decided by the Council, were 
the following: 
1. To advise the Council on the interpretation and application of the 
last sentence of Article 77 of the Chicago Convention indicating, and 
suggesting solutions for, the problems involved. 





9 See para. 14 of the Report. 
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2. To prepare a draft “determination” by the Council pursuant to the 
last sentence of Article 77 of the Convention. 

8. To advise as to the extent of obligations of States participating in an 
international operating agency towards other States into whose terri- 
tory the aircraft of that agency will operate. 

4. To make any other observations or recommendations the Panel might 
consider appropriate. 


III. DOCUMENTATION 


3. In Appendix A are listed the documents examined by the Panel. 
(Omitted) 


IV. PROBLEMS EXAMINED BY THE PANEL 


4. The first task of the Panel, under its terms of reference, was to ascer- 
tain the problems involved on the interpretation and application of the last 
sentence of Article 77 of the Chicago Convention. 


5. Article 77 in question reads: 


“Joint operating organizations permitted 

Nothing in this Convention shall prevent two or more contracting 
States from constituting joint air transport operating organizations or 
international operating agencies and from pooling their air services on 
any routes or in any regions, but such organizations or agencies and such 
pooled services shall be subject to all the provisions of this Convention, 
including those relating to the registration of agreements with the Council. 
The Council shall determine in what manner the provisions of this Conven- 
tion relating to nationality of aircraft shall apply to aircraft operated by 
international operating agencies.” 


6. The main problems examined by the Panel were: 

(A) The meaning of the expression “international operating agencies,” 
which occurs in the last sentence of Article 77. 

(B) The meaning of “provisions of this Convention relating to nation- 
ality of aircraft.” 

(C) The legal status and the scope of the determination to be made by 
the Council under Article 77. 

(D) The legality and feasibility of registration of aircraft otherwise 
than on a national register. In this connection particular considera- 
tion was given to the provisions of the Chicago Convention, although 
other related international agreements also were considered. 


V. RESULTS OF EXAMINATION OF THE PROBLEMS 


(A) Meaning of “international operating agencies” 

7. The Panel observed that this expression is not defined in the Chicago 
Convention; and that Article 77 refers also to “joint air transport operating 
organizations” but does not define this expression. The conclusions of the 
Panel were: 


1. An international operating agency to which Article 77 refers must be 
composed only of “contracting States,” that is to say, States parties 
to the Chicago Convention; 

2. The body contemplated in the last sentence of Article 77 has an 
international character and is not constituted under the national law 
of any particular State: if it were, then it would be indistinguishable 
from any airline company constituted under such law, and its aircraft 
could be registered thereunder. Therefore, there would be no problem 

requiring a determination by the Council as to the manner in which 

the provisions of the Convention relating to nationality of aircraft 
shall apply to aircraft operated by that body. 
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8. A suggestion was made that the legislative history of Article 77 
could support the view that such an agency can be constituted only 
by contiguous States for operating air services only between their 
territories. However, on the basis of the evidence before it, the Panel 
did not believe that such limited interpretation was justified. 


(B) Meaning of “provisions of this Convention relating to nationality of 
aircraft’ 

8. The Panel noted that this expression could be given either a narrow or 
a wider interpretation. Under the former they would refer only to the pro- 
visions of Article 17 to 21 on the ground that they appear in Chapter III of 
the Convention which is entitled “nationality of aircraft.” In the opinion of 
the Panel, the expression should be interpreted also as referring to all other 
articles of the Convention which either expressly refer to “nationality of 
aircraft” or imply it by the use of such expressions as “aircraft of a con- 
tracting State” or “the State in which an aircraft is registered.” 


(C) The legal status and the scope of the determination to be made by the 
Council under Article 77 

9. In the opinion of the Panel the expression “the Council shall determine” 
does not, having regard to the meaning of the word “determine” and having 
regard also to the purpose of the provision, denote anything else but “decide.” 
In other words, a determination made by the Council pursuant to Article 77 
will be binding on all contracting States if the determination is made within 
the scope of the authority given to the Council by Article 77. 


9.1 As regards the scope of the Council’s determination, it was agreed that, 
in deciding upon this, regard must be had to the principle of interpretation 
of treaties, generally accepted in international law, according to which, if 
the meaning of a provision in a treaty is ambiguous, that interpretation is 
to be preferred which is the least onerous for the contracting States.14 


(D) Legality and feasibility of registration of aircraft otherwise than on a 
national register 

10. This question arises because an international operating agency, being 
constituted under an agreement between States and not under a national 
law, and its property, including any aircraft which it owns, being owned by 
more than one State, the entire concern including the aircraft will have an 
international as distinct from a national character and, therefore, except 
under special arrangements, would not be subject to the sovereignty and 
laws of any particular State including laws relating to registration of 
aircraft. 


Nationality and registration of SAS aircraft 

11. The Panel noted that the Scandinavian Airlines System, which repre- 
sents close coordination between the three Scandinavian States in regard to 
international air transportation, owns aircraft but that the aircraft are 
registered in one or other of those States. However, this solution avoids, 
rather than solves, the problem under discussion, namely, the legality for the 
purpose of the Chicago Convention of aircraft being registered otherwise 
than in a national State. This problem is peculiar only in the case of an 
international operating agency constituted by contracting States, and SAS 
is not such an agency since it is only a consortium between the airlines of 
the three Scandinavian States. At the same time, if an international operat- 





10 The Panel examined closely the various articles of the Convention set out 
in Working Draft No. 5. Agreeing that they were all articles “relating to nation- 
ality of aircraft,” the Panel considered that they should be supplemented by men- 
tion of Articles 7 and 16. 

11 An authoritative statement of this principle is contained in Oppenheim, 
8th Edition, Vol. I, page 953. 
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ing agency has its aircraft registered in its component States under a system 
of allocation of those aircraft to particular national registers, as is done by 
SAS, no problem will arise under the Chicago Convention. 


Registration with an international operating agency or with an international 
organization 

12. The Panel next considered whether, having regard to the provisions 
of the Chicago Convention, it would be lawful for aircraft to be registered 
either with an international operating agency itself or with an international 
organization authorized by its constituent instrument to register aircraft. 
After close examination of this question, the Panel came to the conclusion 
that recognition of the legality of such registration would be tantamount 
to substituting the agency or the organization in place of a sovereign State 
in so far as concerns the obligations which the Convention imposes on the 
State of registration of an aircraft. In the opinion of the Panel, the Council 
cannot, under Article 77, make a determination which would have the effect 
of substituting the obligations and undertakings of an international operat- 
ing agency or an international registering authority for those of a sovereign 


contracting State. 


12.1 Having regard to the aforesaid conclusion, it became unnecessary for 
the Panel to take decisions on certain further questions which it discussed, 
such as— 

(a) whether it would be practicable for the international body with 
which aircraft is registered to carry out the various obligations 
normally discharged by the State of registration not only under the 
Chicago Convention but also under the various annexes to that 
Convention and under the multifarious national rules and regulations 
relating to operation of aircraft; 

(b) the legality of registration with an international body having regard 
to the principles of general international law, particularly in relation 
to the legal obligations, if any, of a State of registration with regard 
to criminal offenses taking place on board their aircraft and in 
relation to civil law problems arising out of acts and events on 
board; and 

(c) the provisions of international agreements other than the Chicago 
Convention related to international civil aviation. 


Registration on a joint register but aircraft subject to national law of a 
given State 

13. The following solution was suggested to the Panel: that the contracting 
States composing the international operating agency would arrange that the 
aircraft jointly owned by them and to be operated by the agency will be 
recorded on a register jointly established by those States and maintained by 
them and that one of those States will extend its legislation so that all its 
aeronautical laws will apply to those aircraft in the same manner as they 
would apply to an aircraft having the nationality of that State. Under this 
scheme, a specific feature would be that there would be no international 
organization established with a legal personality to act as the registering 
body so that there would be no question of substituting the responsibilities 
of that body in place of the responsibilities of a State of registration under 
the Chicago Convention (such substitution not being admissible as decided 
by the Panel—see paragraph 12 above). The majority view of the Panel, 
however, was that this solution was not admissible under the present text 
of the Chicago Convention, because the aircraft in question would have no 
nationality. In their opinion one of the fundamental principles of the Chicago 
Convention is that aircraft must have a nationality, whether or not they are 
operated by international operating agencies. Therefore, the power of the 
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Council under the last sentence of Article 77 must be limited to determining 
the manner in which the provisions of the Convention relating to nationality 
of aircraft apply and does not extend to authorizing operation under the 
Convention of an aircraft without nationality. 

This view was predicated upon the fact that the Chicago Convention is 
a treaty entered into between sovereign States on the basis of a reciprocal 
exchange of obligations and privileges between such States. Consequently, 
only aircraft having the nationality of contracting States are entitled to the 
privileges of the Chicago Convention since by the terms of that treaty such 
privileges are given only to States as distinguished from international organ- 
izations. 

This view is, in the opinion of the majority, supported by the principle 
of interpretation referred to in paragraph 9.1. An interpretation of Article 
77 to the effect that the Council can, by a determination, bind States to accept 
that aircraft without nationality may be operated under the Convention, 
would impose an onerous obligation upon the contracting States which it is 
not necessary to impose, since other less onerous interpretations are possible. 


13.1 A contrary opinion advanced was that the Convention contemplates the 
possibility that aircraft operated by an international operating agency might 
have no nationality. According to this view, the language adopted in the last 
sentence of Article 77 would otherwise have been much simpler: for example, 
it might have read as follows: 
“The Council shall decide how the nationality of aircraft operated by 
international operating agencies shall be determined.” 

However, according to those holding this view, the Council, in making 
the determination entrusted to it by the last sentence of Article 77, must 
base its decision not only on the legal possibility whereby aircraft operated 
by an international operating agency would not have a specific nationality, 
but also on the practical possibility for an international operating agency 
to operate such aircraft in conditions which would be as satisfactory for 
third countries members of ICAO as if aircraft registered in a contracting 
State were involved. If it were concluded that, from the practical point of 
view, such an operation would not be satisfactory, the Council would have 
to reject any solution which did not attribute a definite nationality to each 
aircraft operated by an international operating agency. 


13.2 Two members of the Panel considered that the study made by the 
Panel of the practical aspects of the solution mentioned in paragraph 13 was 
merely a preliminary study since there were still many practical, technical 
and legal problems to be given detailed consideration and that consequently, 
any conclusion with regard to this solution appeared to them to be pre- 
mature. The same opinion was expressed by them with regard to paragraph 
12. On the other hand, the majority considered that the conclusions reached 
by the Panel made it unnecessary to study those problems further at the 
present time. They felt that such further study should only be embarked 
upon if at some time in the future the circumstances of a particular case 
presented to the Council for determination led the Council to believe that 
such a study should be made. 


VI. DRAFT “DETERMINATION” 


14. In view of the conclusions reached as to the problems involved and 
the possible solutions in relation to the interpretation and application of the 
last sentence of Article 77 of the Chicago Convention, as described above, 
the majority of the Panel considered that the only lawful manner in which 
an aircraft operated by an international operating agency may be registered 
is by registration in a contracting State. It appeared to the Panel initially 
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that if the aircraft were so registered, there would be no problems arising 
with respect to the application of the provisions of the Convention relating 
to nationality of aircraft to the aircraft of an international operating 
agency; and this preliminary view was confirmed by the detailed considera- 
tion which the Panel gave to all such articles of the Convention. If the 
aircraft of an international operating agency were registered in a contract- 
ing State, there would probably be no necessity for the Council to make a 
determination under Article 77. Therefore, the Panel has not found it pos- 
sible to prepare a draft “determination” by the Council pursuant to the 
second item of its terms of reference; but the Panel does not rule out the 
possibility that there might be some case presented to the Council in the 
future which might require a determination to be made under Article 77 
in view of some particular difficulty which might have arisen with regard 
to the application of the provisions of the Convention relating to nationality 
of aircraft to the aircraft of an international operating agency. 


VII. OBLIGATIONS OF PARTICIPATING STATES 


15. The third item of the terms of reference of the Panel concerns the 
extent of obligations of States participating in an international operating 
agency towards other States into whose territory the aircraft of that agency 
will operate. The Panel understands that the obligations in question are 
only those arising from the Chicago Convention and do not include others, 
for example, any obligations under any bilateral agreements which might be 
made by the States composing the agency with other States into whose terri- 
tory the aircraft of the agency will operate. As regards this, the opinion of 
the Panel is that only the contracting State in which the aircraft of the 
agency is registered will have obligations under the Chicago Convention 
and these will be no different from the obligations of that State with respect 
to aircraft operated by its national airline. 


Il. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


REPORT OF THE LEGAL COMMITTEE TO THE 
ANNUAL GENERAL MEETING 


The Legal Committee of the International Air Transport Association 
reported on the progress in the development of a number of proposed inter- 
national conventions affecting many aspects of the air industry of the world. 


THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY 


The regional convention on third party liability in the field of nuclear 
energy developed by the Organization for European Economic Cooperation 
(OEEC) was signed by Denmark, Luxembourg, The Netherlands, Switzer- 
land and the United Kingdom. The Convention now stipulates that a carrier 
would not be liable as operator of a nuclear installation by mere storage of 
nuclear materials incidental to their carriage. The lack of a clear indication 
on this point had been one of IATA’s main objections to the convention. 

Another draft convention for world wide application on the same subject 
has been circulated recently by the International Atomic Energy Agency 
to its member states. 


INTERNATIONAL CARRIAGE BY OTHER THAN THE CONTRACTING CARRIER 


From the point of view of the air transport industry, the draft Conven- 
tion for the Unification of Certain Rules Relating to International Carriage 
by Air Performed by a Person Other Than the Contracting Carrier (i.e., 
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the actual carrier) is by far the most important topic on the current agenda 
of the ICAO Legal Committee. It is expected that the ICAO Committee will 
submit the Convention to a Diplomatic Conference as early as possible in 


1961. 
AERIAL COLLISIONS 


A new draft convention on aerial collisions, developed by an ICAO Legal 
Sub-Committee, will need considerable refinement before it can be finalized. 
While the Committee has commented on certain aspects of this convention 
such as its scope, the person liable under it, nature of liability, apportioning 
of damages, limitation of liability and the location of the forum, the subject 
of aerial collisions requires further study, and the Committee expects to 
deal with it at forthcoming meetings. 


STANDARD CLAUSES FOR BILATERAL AGREEMENTS 


Standard clauses for bilateral agreements on scheduled air services have 
been drawn up by the European Civil Aviation Ccenference (ECAC) and 
recommended to the Council of ICAO for examination. 

Should the ICAO Council undertake to examine the standard clauses 
with a view to recommending them to member states, the Committee hopes 
to co-opt experts in bilateral air transport agreements in order to study the 
clauses and formulate an IATA position for submission to ICAO. 


AIRWORTHINESS CERTIFICATES 


Ten European nations have signed the European Civil Aviation Confer- 
ence (ECAC) multilateral agreement on airworthiness certificates, which 
was opened for signature in the Spring of 1960. 

The convention provides for reciprocal acceptance of certificates of air- 
worthiness for aircraft manufactured within the territories of ECAC mem- 
ber states, but does not apply to aircraft registered there. While this limits 
the effectiveness of the convention it can, not withstanding its regional 
character, be a very useful instrument. 


TRAFFIC MATTERS 


Documentation for Group Travel: The Committee has re-affirmed its 
previous position that it is desirable to issue separate tickets to all interline 
passengers, even though they be traveling as a group. If any airline wished 
to issue a single ticket for group travel, it is free to do so for on-line car- 
riage, bearing in mind, of course, that this might involve the loss of the 
liability limitation under the Warsaw Convention. 

Liability Clauses for Use in Charter Agreements: Suggested liability 
clauses for insertion in charter agreements between IATA members and 
outside persons and outside institutions other than the air carrier, have 
been circulated for use by all IATA members in charter agreements. They 
are not, however, recommended as mandatory. 


REPORT OF THE TRAFFIC COMMITTEE TO THE 
ANNUAL GENERAL MEETING 


It was asserted by the Chairman of the IATA Traffic Advisory Com- 
mittee, V. H. L. Dubourcgq, that scheduled international airlines are opposed 
to the indiscriminate use of commercial credit cards for the purchase of air 
tickets because of the comparatively large sums involved in air transport 
purchases; and because air fares contain no margin whatever for collection 
fees, service charges and the usual additional commissions paid to commer- 
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cial credit organizations. Such credit systems require the supplier to pay 
the carrying charges which can only lead to pressure for higher fares. 

Adequate credit facilities are available to the public through the credit 
plans of the individual airlines or through their joint Universal Air Travel 
Credit Plan (UATP). Neither involve extra payments by the airlines and 
both require deposits. 

Among the subjects discussed, were the following: 


PARIS CONFERENCE 


A Paris Conference was necessitated by the failure of the airlines to 
agree on fares and rates matiers during the normal 1959 Fall session in 
Honolulu. It managed to solve practically all of the points at issue. In addi- 
tion to closing most fares and rates, it provided for the further extension 
of low-fare services and special excursion rates over many routes. It further 
established two important principles; that there should be only two basic 
classes of service, a first class and a lower-fare class to be called either 
tourist or economy; and that fares should be based on the jets, with pro- 
peller-driven aircraft granted advantages of either price or service. 


CONFERENCE VOTING PROCEDURES 


Following the decision of the Executive Committee to separate voting 
on passenger and cargo subjects, the TAC has studied the possibility of 
further refinement in voting procedures. There has been considerable diver- 
gence of views as between some members who feel that voting on joint 
Conference matters should be limited to those members actually operating 
services between the Conferences in question and others who argue with 
equal strength that all members of the individual Conferences affected should 
be permitted to vote on joint Conference resolutions. While the Committee 
has therefore been unable to recommend any further changes, it is unani- 
mous in recognizing the seriousness of the situation and intends to take 
urgent corrective action if any instances of irresponsible use of voting rights 
occur. 


GOVERNMENT RESERVATIONS ON RESOLUTIONS 


A number of governments still show a tendency to make minor altera- 
tions to Conference resolutions. While their right to approve or disapprove 
these resolutions is unchallenged, these alterations and reservations, how- 
ever minor they may appear, cause confusion and difficulty for all carriers. 
At the same time, some airlines have on occasion attempted to secure by 
means of government action points which they have failed to obtain through 
the Conference machinery and some government reservations have operated 
to give individual carriers competitive advantages which were not intended 
by the Conferences. The Cannes Traffic Conferences will therefore be asked 
to consider a suggestion that any alterations made by a government to a 
resolution will in fact make it automatically void. If the Conferences feel 
that such an action would be too drastic, alternative proposals will be put 
forward. 


FREE AND REBATED TRANSPORT 


Under the terms of Resolution 200, carriers are authorized to give free 
or reduced rate transport if ordered to do so by a recognized government 
authority. To eliminate any possibility that government directives, issued 
on a confidential basis, might be used to nullify the requirements of other 
resolutions, the Cannes Conference will be asked to agree that government 
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directives of this kind be filed with the Conference Secretaries and be open 
for inspection by other carriers. 


SOUTH AMERICA FARES 


For more than a year past, there have been serious attempts by IATA 
members, governments and non-IATA carriers in the area to remedy the 
serious instability of fares on routes serving South America and connecting 
it with the rest of the hemisphere. As the result of several meetings with 
the other parties concerned, the Honolulu Conferences agreed certain fares 
which were to be put into effect provided other carriers would adhere to 
published fares at a stated percentage below these levels. While some of the 
non-IATA carriers concerned have tended to adhere to these terms, it is not 
yet clear whether all governments in the area are ready to take the necessary 
steps to stabilize the situation. Meanwhile, IATA members have officially 
filed their agreements and, even though these give definite advantages to 
non-IATA airlines, will adhere to them completely if the latter do not pursue 
a policy of unrestricted rate-cutting. 


COMPUTER PROGRAM 


The first two stages of a program to use electronic computer equipment 
to calculate all fares and rates used by IATA airlines have now been com- 
pleted. A Manual of Shortest Operated Mileages was completed last year 
and Trial Fares Tables will be submitted to the Cannes Conferences. It 
will then be up to the Conferences to state whether they wish to use this 
method on a full scale basis in subsequent years. 

The computer program is designed to replace the present cumbersome 
practice whereby each carrier is compelled to employ a large number of 
staff over an extended period to work out constructed fares which it may 
require for selling purposes. While these are calculated in accordance with 
agreed Conference rules, the results produced by individual carriers are not 
always identical and therefore give rise to a vast exchange of signals and 
correspondence. All of this work must be done before the carrier can file 
or publish its tariffs. 

By using computer techniques it is hoped to produce all the fares and 
rates required by any carrier a few days after Conference agreement has 
been reached. 


TRAFFIC HANDLING AND ACCOUNTANCY WORKING GROUP AND 
RESERVATIONS WORKING GROUP 


These two groups have continued their quiet but effective work, main- 
taining close cooperation with the appropriate Committees of the Air Trans- 
port Association of America. The terms of reference of the THWG will be 
altered as a result of the Executive Committee decision to establish a Physi- 
cal Handling Group. 

In the meanwhile, the European Traffic Handling Committee, as a Com- 
mittee of Traffic Conference 2, has done a great deal to make the handling 
of passengers and other load smoother and more economical. It is now 
making a study, among other matters, of average baggage weights. 


REPORT OF THE TECHNICAL COMMITTEE TO THE 
ANNUAL GENERAL MEETING 


The Technical Committee of IATA reported that the extensive joint 
efforts of the airlines in the fields of operations, engineering, communica- 
tions and meteorology have been completely occupied during the past year 
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by the introduction of jet transports and that jet operations are now being 
carried on satisfactorily in all parts of the world, although a number of 
problem areas still demand special study and action by carriers, manufac- 
turers and government authorities. 

Mr. Knut Hagrup, the Committee Chairman (Vice President Operations, 
Engineering and Maintenance of Scandinavian Airlines System) stated that 
jet routes have been well consolidated from the point of view of safe opera- 
tion, but that much remains to be done to improve the reliability and econ- 
omy of high speed, high altitude flying. 

One of the Committee’s principal projects for the coming year is a full 
scale international symposium on the supersonic aircraft, designed to ensure 
that airlines will have a clear idea of what their needs will be, so that when 
the supersonic aircraft does arrive, it will be tailored to fit those needs; 
and that the potential deficiencies in support equipment, aids and facilities 
can be pinpointed in order to avoid future bottlenecks. 

Industry will continue its long range efforts to lower the weather limits 
on takeoff and landing and ultimately to achieve 100 per cent all-weather 
operations. Another long range objective is the complete elimination of 
visual flight rules. 

The airlines look forward to continued improvement in air traffic control, 
but expect no revolutionary advances. However, it was asserted that the 
shortage of trained air traffic control personnel is still a major bottleneck 
and steps must be taken to attract and keep properly trained personnel as 
controllers. 

Among the targets of the airlines’ joint technical effort in the coming 
years, are the following: 

1. Concerted effort to apply advanced production planning and control 
techniques to airline maintenance and overhaul, “one of the few 
remaining areas of operations where there may still be large potential 
savings”; 

2. Revisions of codes governing obstructions near airports to meet the 
new requirements of jet flight and to clear away television towers 
and masts which have grown up “uncomfortably close’ to major 
airports; 

3. Accelerated regional and local effort to obtain proper planning and 
implementation of runways, facilities and ground aids required for 
jet aircraft; 

4. Elimination of air space blockages by military authorities which 
seriously disrupt civil operations or force airlines to make substan- 
tial detours. 


The following is a summary of the complete report of the IATA Techni- 
cal Committee to the 16th Annual General Meeting of the Association. 

IATA’s Technical activities over the past decade have developed in step 
with a continuously changing and advancing industry. Their organization 
and administration have been moulded to fit the specific circumstances and 
problems for which the airlines have had to find joint solutions. 

It is impossible to present a comprehensive review of IATA’s Technical 
work on an annual basis because the results of these activities cannot be 
compressed into a specific period of time, but must be measured against 
their contribution over a span of years. One yardstick of its value, however, 
is the stature and recognition now afforded IATA in the Technical field by 
governments, other institutions and organizations, research establishments 
and manufacturers throughout the world. 

To be effective, the cooperative Technical work of the airlines cannot be 
limited to carriers alone, but must be coordinated with other interests whose 
roles are equally indispensable to international civil aviation. IATA there- 
fore continues to maintain and strengthen its cooperation with the Air 
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Transport Association of America (ATA), Société Internationale de Télé- 
communications Aéronautiques (SITA), Aeronautical Radio Inc. (ARINC) 
and International Aeradio Ltd. (IAL), international governmental organ- 
izations such as the International Civil Aviation Organization (ICAO), 
International Telecommunication Union (ITU) and World Meteorological 
Organization (WMO). In addition, IATA has been in continuous touch with 
the civil aviation administrations of many countries and with manufacturers 
of airframes, engines, airborne and support equipment. In all cases, this 
cooperation has involved both day-to-day problems and consideration of the 
future. 

Due to the increasing complexity of airline operations in the jet era, the 
past year has been a very busy one. IATA has held 20 large-scale meetings 
of airline technical specialists to exchange views and experience and to 
develop both worldwide and regional policies; and IATA Technical experts 
have represented the industry itself at 22 meetings of other international 
organizations. In addition, smaller working and study groups have applied 
themselves to specific projects and individual rapporteurs have done detailed 
studies of many problems. 


NEW OPERATIONAL AND TECHNICAL POLICIES 


IATA Technical effort during the past year has been completely pre- 
occupied with the introduction of jets on a number of the world’s air routes. 
The airlines’ common policies and philosophies in this field, as summarized 
in the IATA Technical Policy Manual, have been completely revised in the 
light of the greater knowledge and practical operating experience with jets 
which has becosne available. At the same time, the demand on IATA for 
guidance and advice on the requirements of jet operations has led to the 
preparation of a number of reference documents dealing in more detail with 
current Technical and operational policies. Such IATA material on altimetry 
and vertical separation, aeronautical meteorological services and regional 
planning and implementation have been well received. Further reference 
material will be produced whenever it can be proved helpful to the industry 
as a whole. 


AERODROME REQUIREMENTS 


IATA has now submitted to airport authorities and to ICAO consolidated 
requirements for runways at important aerodromes along the world’s air 
routes. While it is too early to judge the extent to which these require- 
ments will be met in all cases, replies from authorities to date have been 
mixed. Some have assured IATA that airline requirements will be met, 
ultimately if not immediately, but in other cases the response has been a 
blank statement that the airlines are out of luck. These consolidated require- 
ments are often the result of compromise of a wide range of the require- 
ments of individual airlines using a given airport. Thus, it has not always 
been possible to spell out for the authorities the absolute technical, opera- 
tional and commercial considerations upon which they are based. 

IATA is very conscious of the importance of adequate airports, not only 
to the efficiency of airline operations, but also to the welfare and economic 
development of the nations they serve; and it will continue vigorously to 
promote aerodrome development by every possible means. 


ALL-WEATHER LANDING 


The introduction of jet aircraft, which makes maximum operational 
efficiency more essential than ever, has underlined the importance of all- 
weather landing. IATA believes that this will be achieved-in an evolutionary 
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manner, partly because all of the necessary technical components of the 
landing system cannot be brought to the required level of reliability in a 
short time, and also because certificating authorities and pilots themselves 
must become gradually accustomed to the idea. 

The IATA Flight Technical Sub-Committee, composed largely of airline 
pilots able to devote time to this work over a continuous period of a few 
years, has actively been preparing basic operational requirements and is 
closely following current developments. It works closely with the IATA 
Radio Systems Group, made up of airline electronic and radio experts, and 
IATA thus hopes to cover both the operational and the technical aspects 
of all of the problems concerned. 

The immediate objective of this work is to ensure that jets can be made 
to operate under the same terminal area weather conditions applied to 
piston-engined aircraft. Once this has been achieved, the objective is to 
reduce weather minima progressively until all-weather landing can finally 
be achieved. Small informal working groups are now dealing with a number 
of specific problems, including the improvement of visual aids to flare and 
landing in order to meet the requirements of lower minima. In this connec- 
tion, IATA is maintaining close contact with experimental and research 
programs in the United Kingdom, the United States, the Netherlands and 
Australia. 


OBSTRUCTION CLEARANCES 


Of the many evils associated with television, not the least has been con- 
struction of tall TV towers and masts which have many locations throughout 
the world uncomfortably close to the boundaries of aerodromes. These tall 
skeleton-type structures are the more undesirable because they are extremely 
difficult to locate from the cockpit of an aircraft even under conditions of 
good visibility. This was a matter of concern in piston-engined aircraft 
operation and has become more serious with the introduction of jets. 

In a majority of cases, administrations and airport authorities have been 
legally powerless to prevent this encroachment on the airspace. Existing 
ICAO regulations are inadequate to meet the performance characteristics 
of the jet. They are in fact confined to an area within approximately five 
miles of the aerodrome; and while they recommend that at that distance 
construction should not project more than 500 feet above the surface, there 
are no restrictions concerning what may be erected a short distance further 
away. 

IATA has therefore formally proposed to ICAO amendments to these 
regulations which would raise the status of some recommended prohibition 
of new construction to that of international standards; provide realistic 
limitations on the height of new construction around aerodromes; and more 
than double the distance from the aerodrome within which the amended 
international standards apply. 


PERFORMANCE CODE 


IATA continues to take an active part in the work of the ICAO Air- 
worthiness Committee which is now attempting to refine the Provisional 
Acceptable Means of Compliance (PAMC) on Aeroplane Performance. Few 
single factors affect the efficiency of aircraft operation more than the per- 
formance code to which they must adhere and the ICAO PAMC is considered 
a big step forward toward the long term goal of a single internationally 
accepted rule. 
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FUEL PROBLEMS 


Experience has shown that cleanliness is a much more important factor 
with turbine fuels than was the case with aviation gasoline for piston 
engines. A special IATA Fuel Study Group, cooperating with fuel suppliers 
and engine and airframe manufacturers, has reviewed this problem and 
prepared a reference document on desirable techniques and equipment for 
the handling of turbine fuels. 


PRODUCTION PLANNING AND CONTROL 


The jet aircraft is one of the most complex machines designed for trans- 
port purposes. This is strikingly apparent in the amount of planning required 
to keep it serviceable. Airframes and airborne equipment must be removed, 
overhauled and replaced; spare parts must be provided and materials avail- 
able in the right place at the right time. All this must be done according to 
a predetermined plan which avoids imposing violent fluctuations in work- 
load on the facilities and manpower of the maintenance and overhaul organ- 
ization. 

Efficient production planning and control of maintenance and overhaul 
is therefore the key to economies in one of the few remaining areas of 
operations where there may still be large potential savings. 

Through the IATA Production Planning and Control (PPC) Group 
airlines have for some time been exchanging information on this subject 
drawn from their individual experience. Certain broad similarities in ap- 
proach have emerged from this exchange; and the Group has now been able 
to start publication of an IATA PPC Handbook on good planning concepts 
and techniques in this relatively new field. Several chapters have already 
been produced and more are in preparation. 


AIRPORT BUILDINGS AND APRONS 


More than 2,000 copies of a second and up-to-date edition of the IATA 
Airport Buildings and Aprons Reference Document have now been placed in 
the hands of those responsible for airport development around the world. 
The document contains technical, facilitation and traffic handling guidance 
and its effects are beginning to appear in the form of better buildings and 
facilities for the airlines and their passengers. 


VERTICAL SEPARATION 


With the growth of air traffic, efficient use of available airspace is of 
increasing importance to the airlines. A new IATA reference document on 
Altimetry and the Vertical Separation of Aircraft, has brought together the 
findings of studies of altimeter accuracy by IATA, ICAO and other agencies, 
and also presents the consolidated IATA recommendations as to means by 
which better utilization of airspace can be achieved. 


INTERLINE COMMUNICATIONS 


A Joint Interline Communications Sub-Committee of IATA and the Air 
Transport Association of America (ATA) has made gratifying progress in 
speeding up and improving the exchange of reservations and other messages 
between the airlines. A broad industry agreement, embracing airlines of 
both associations, has been reached on a Standard Teletypewriter Message 
Format and Procedure to permit rapid and ultimately fully automatic 
transmission of interline reservations messages over the linked teletype- 
writer systems of North America, Europe and other parts of the world. 











INTERNATIONAL 305 


Introduction of this format in the near future will eliminate message reproc- 
essing heretofore necessary at transfer points because of the different 
message formats used in various parts of the world. 


The Sub-Committee is also adapting the reservations message text itself 
for machine handling in the airlines’ electronic data processing reservations 
systems to permit the linkage of these systems and the automatic exchange 
and processing between airlines of seat availability and other reservations 
data. Progress to date has been gratifying and the work should be completed 
in the near future. 


GROUND COMMUNICATIONS 


Due to the requirement for point-to-point ground communications which 
can match the speed of jet aircraft, airlines are making increasing use of 
individually and jointly operated private telegraph circuits capable of han- 
dling messages at speeds much greater than those of normal teletypewriter 
systems. They have therefore become very important users of leased circuit 
services and have equally important reasons to secure more favorable tariffs. 
IATA communications specialists are cooperating with the ITU Consultative 
Committee for International Telegraphy and Telephony in a study of the 
tariff structure and conditions of lease of private telegraph and telephone 
circuits and it is not unrealistic to hope for an ultimate reduction in 
charges on the airlines. 

IATA representatives at the 1959 Administrative Radio Conference of 
the ITU in Geneva were fully successful in assuring the provision of ade- 
quate radio frequencies for aeronautical fixed, mobile and radio navigation 
services, and particularly for new self-contained airborne systems such as 
Doppler Radar, Radio Altimeters, ete. 


Rapio AIDS 


In the review by ICAO in the past year of existing standards for aids 
to short distance navigation, IATA took a strong stand in order to meet 
the requirements of air traffic services and of aircraft operations in the 
most practicable and evolutionary manner. Although the position was not 
based on complete unanimity among all members, IATA supported continu- 
ance of VOR until 1975, augmented on a building block basis by DME in 
locations where improved and more flexible fixing coverage is needed. This 
has now been confirmed by the ICAO Council. 


METEOROLOGICAL REQUIREMENTS 


Development of a clear and concise concept of airline requirements for 
meteorological services has progressed in the MET Study Group. Its 
detailed work program includes preparation of a reference document on 
IATA’s view of aeronautical weather services requirements, a continuous 
review of experience with meteorological services for jet operations, devel- 
opment of policy for the use of radio teletype for automatic reception of 
weather data in the aircraft; and the meteorological requirements for 
supersonic operations. 


13TH IATA TECHNICAL CONFERENCE 


The annual IATA Technical Conference has drawn steadily increasing 
interest from all sections of the aviation industry. The 13th Conference at 
Lucerne in May brought together some 500 airline specialists, representa- 
tives from governments, other international organizations and technical 
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experts from manufacturers and fuel suppliers for a full week of very frank 
open forum discussions on a number of important aspects of jet operations. 


Doppler Radar: Discussions of the Doppler Radar System, together with 
heading reference devices and navigation computers presently known and 
as likely to be developed, were very productive and of direct value to both 
airlines and manufacturers. Although there was no attempt to state firm 
application policies, Conference study clearly indicated that Doppler, even 
in association with heading reference in-puts now available, will greatly 
enhance the accuracy of aircraft navigation and provide better track keeping 
capability and instantaneous ground speed and wind drift indications. It 
thus offers the possibility of a better use of the airspace through a substan- 
tial reduction of present horizontal separation rules between Doppler- 
equipped aircraft on long distance flights and is very likely to have a favor- 
able effect on fuel reserve requirements. 


Flight Instrumentation: Thanks to the presence of a number of research 
psychologists working in the instrumentation display field, the Conference 
discussion of flight instrumentation was able to delve beyond the instruments 
themselves into the pilot’s basic requirements for information in the cockpit. 
It was clearly emphasized that instrumentation and control systems should 
enable the aircraft to operate to its maximum design limits and, at the same 
time, to employ efficiently the highest capabilities of its human controller. 

The study of guidance for low approach and landing showed singular 
interest and promise for the future. In order to attain all-weather operations, 
pilots are paying careful attention to instruments to be used with lowered 
minima or, eventually, as monitors of the automatic landing. The delicate 
maneuver of low approach and flare seems likely to require special instru- 
mentation which will provide more precision and which can, by its nature 
or by its position in the cockpit, be used at the same time that the pilot is 
watching through the cockpit windscreen for the first sight of the visual 
aids on the ground. There seem to be two intriguing new ways to achieve 
this. One is to present a symbolic picture of the horizon, the aircraft, and 
the runway in the windscreen area in order to coincide in both direction and 
depth with the runway lights and other actual guides ahead. The other is 
to display command information outside the central cone of vision, the 
corner of the eye as it were, by means of a newly developed dynamic tech- 
nique. This latter radical method appears to provide a precise and compelling 
command to the pilot whether he is looking at other objects inside the 
cockpit or whether he is looking out through the windscreen. 

The Conference marked a resurgence of interest in dynamic map displays 
for use in navigation as aids to orientation and tracking, probably due to 
increased awareness of the flexibility which they offer when used in con- 
junction with digital computers and other navigation aids. 


Cockpit Design and Layout: The Conference was gratified to note that 
manufacturers are giving concentrated thought to the application of systems 
engineering methods to cockpit design, not only to correct shortcomings of 
the past, but also to meet the novel problems expected to arise in the super- 
sonic aircraft. 

Air Traffic Control: Exchanges of views on ATC between airlines, admin- 
istrations and the military clearly indicated that the main causes of most 
ATC problems are the lack of implementation of regional plans, or variations 
from them, and the absence of standardization in associated fields. The 
continuity of ATC systems and of the application of reporting procedures 
and allocation of cruising levels is too often disrupted by arbitrary national 
and regional boundaries. It was agreed that ICAO should be requested to 
encourage adjacent states and groups of states to meet at regular intervals 
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to provide more complete continuity and standardization and, if possible, 
reduce the number of boundaries at high altitudes. 

In order to eliminate excessively frequent delays in the terminal area, 
the Conference formulated guidance material for the phases of climb, cruis- 
ing, descent and holding. 

Detailed consideration was given to the joint use of airspace by civil 
and military aircraft and the Conference adopted recommendations for 
improving civil/military coordination and for detailed procedures for the 
reporting and analysis of air-miss incidents. 

Another basic cause of ATC difficulties was found to be the shortage of 
experienced traffic control and communications specialists in many parts of 
the world. The Conference recommended that training programs should be 
accelerated and agreed unanimously that all parties concerned should make 
a maximum effort to improve the salary, status and working conditions of 
these specialists to attract and keep suitably qualified personnel. 

Particular study has been recommended on the application of both pri- 
mary and secondary radar to ATC, since these will require new procedures 
and the carriage of special airborne equipment. The study will include 
comparisons with other developments, both present and future, in the 
design field. 

The Technical Committee will work closely with other interested parties 
on the development and application of new facilities and equipment, both in 
the air and on the ground, which are needed to remedy ATC bottlenecks, 
and which have not yet reached a suitable stage for acceptance. 


Flight Planning: A review of flight planning and dispatch procedures 
was most helpful to many airlines, particularly those starting jet operations. 
It was clearly indicated that introduction of the jets has changed the duties 
of dispatchers only in degree, but not in principle. 


Training of Flight Crews: The Conference found that the use of flight 
simulators in training airline crews appeared to be less successful than 
many airlines had hoped. This was attributed to inadequate cooperation 
between manufacturers of aircraft and simulators, both on manufacture and 
afterward to keep pace with modifications. However, airlines felt that with 
sufficient effort these drawbacks could be overcome and the use of simulators 
entirely justified. It was held that jet training courses should be carefully 
planned, that all non-essential information should be eliminated and greater 
emphasis placed on operational rather than technical aspects. There was 
some indication that conversion flight training time, now in the neighbor- 
hood of 15 to 20 hours per pilot for large jet aircraft, might decrease as 
airlines perfected their training programs. While some correlation of train- 
ing time with pilot age was apparent, this factor is less significant than such 
others as continuity of training and effectiveness of instruction. 


Engineering and Maintenance: Specialists in this field conducted an 
exhaustive review of recent experience with handling of turbine-powered 
aircraft in the apron and maintenance areas, covering such aspects as 
maneuvering on the ground, servicing and handling, ground running noise, 
fumes and blast. One of the concrete results was a recommendation that 
airlines adopt a standard system to give personnel and aircraft on adjoining 
stands advance warning of the startup of engines. Further study of guide 
line marking on apron pavements was also proposed. 

A number of areas in which the airlines had had maintenance and engi- 
neering difficulties with engines and their frames were brought to the atten- 
tion of aircraft manufacturers for special development. It was also found 
that airlines require further study of automatic system check-out require- 
ments for future aircraft. Further study will be undertaken in IATA of the 
use of flight recorders for such purposes as performance analysis and main- 
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tenance assistance. In considering certain aspects of spares pooling and 
exchange agreements, the Conference found a need for greater standardiza- 
tion in the licensing of personnel for modification and overhaul and for 
certification of components. 


Fuels: Fuel now accounts for about 15 per cent of total airline operating 
and maintenance costs and may, when the jets are fully in service, rise as 
high as 30 per cent. The Conference therefore paid particular attention to 
such turbine fuel requirements such as fuel cleanliness, flow rates and pres- 
sures during refueling, mixing of fuel, generation of static electricity, and 
delivery of fuel by weight or heat content instead of by volume. 

Agreement was reached on maximum permissible content of dirt and 
water in fuel as a balance between the highest possible fuel efficiency and 
the lowest possible fuel price. Manufacturers and fuel suppliers were urged 
to develop as soon as possible a common approach to standardization of 
refueling rates and pressure requirements for future aircraft. 

The Conference also prepared new guidance material for JP-4 fuel as 
well as a broader statement embracing both JP-4 and kerosene. The broader 
statement should help engine manufacturers in laying down design require- 
ments and may in future make it possible for airlines to use special fuel on 
different routes under particular operating conditions, thereby increasing 
payload and operating range. 


Noise Abatement: Very careful consideration was given to noise abate- 
ment techniques on the ground and in the air, in view of their effects on 
surrounding communities and the limitations which they might place on 
both the safety and economy of flight. The Conference pointed out that any 
noise abatement measures which the airlines might adopt would be rendered 
valueless if the encroachment of residential areas on aerodrome boundaries 
is allowed to proceed unchecked. It was felt essential that air traffic services 
at high density airports should cooperate by providing traffic control pro- 
cedures compatible with noise abatement and by giving pilots of landing 
aircraft better information on runway conditions. Suggestions that ILS 
glide slope and other navigational facilities be changed in order to deal with 
noise in the approach phase were strongly opposed. 


REGIONAL ACTIVITY 


Regional technical activity during the last year has centered around the 
planning and implementation of air navigation facilities and services essen- 
tial for the introduction of jets on all world routes. Particular effort has 
been made to keep continuous and direct contact with government adminis- 
trations throughout the world. 

Jet operations in the North Atlantic Region increased rapidly during the 
Spring and Summer of this year and various measures to handle this traffic 
with the greatest flexibility of operations and the minimum of ATC restric- 
tion were actively discussed with the administrations concerned. Meanwhile, 
plans originally developed by IATA for the termination of the little used 
radio telegraphy service and the subsequent redeployment of its frequencies 
to other communications requirements on this route were approved by the 
ICAO Council almost without change. IATA has now developed a further 
plan to provide extended range VHF coverage over a major portion of the 
North Atlantic with the ultimate object of linking these stations with the 
projected marine cable connecting the principal North Atlantic oceanic 
control centers. It is anticipated that when this is achieved, many of the 
problems stemming from HF/RT techniques in this region will be elimi- 
nated. Problems which will require to be resolved include the discrepancies 
between the noise abatement procedures opposed by the Port of New York 
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Authority at Idlewild Airport and those recognized by the Federal Aviation 
Agency and the operational penalties imposed on civil jet operations due to 
frequent military airspace blockages. 

In the Pacific Region, IATA has been successful in obtaining additional 
upper air routes for jet operations in the relatively high density areas 
between Hong Kong and Tokyo. Particular effort is being made to improve 
civil and military coordination in order to eliminate undesirable military 
interceptions of civil aircraft and military restricted areas next to or over- 
lapping civil air routes. On one occasion during the year, civil operations 
were seriously disrupted by the blocking off of a civil airways for a military 
exercise. 

The rapid increase in the number of jets in use and the need for con- 
trolled routes and associated facilities have required intensive activity in 
the European Region. As a result of direct negotiations with practically all 
Western European countries, several measures have been introduced to 
facilitate jet operations and IATA requirements have also been taken fully 
into account in the revision of procedures in certain terminal areas. IATA 
requirements were satisfactorily met by the ICAO European Rules of the 
Air and Air Traffic Control Meeting early this year. IATA plans for con- 
trolled routes in the upper airspace, determination of cruising levels and 
vertical separation and the designation of reporting points and procedures 
have also been adopted. IATA has also participated actively in the meetings 
of the Committee of European Airspace Coordination (CEAC). 

The EURO Control project, establishing a single air traffic control agency 
for a number of West European countries, is now developing satisfactorily. 
EURO Control has asked IATA’s assistance on a number of matters includ- 
ing the adoption of fundamental principles for civil and military coopera- 
tion; and IATA has been asked to participate as well in CEAC studies of 
the same subject. 

Detailed IATA proposals for essential facilities and services in the 
African-Indian Ocean Region were accepted by ICAO this year. If and when 
implemented, they should ensure efficient air operations in this area. 

Rules of the air and ATC matters have had first priority in the South 
East Asia and Middle East Region during the past months. IATA missions 
in both areas, cooperating with the Bangkok and Cairo offices of ICAO, have 
succeeded in stimulating the establishment of control areas in some cases 
and encouraging active planning in others. Meanwhile interim procedures 
for turbo-jet operations are now in force in a majority of terminal areas. 
Direct contacts with governments will continue to be made and IATA is 
actively taking part in informal meetings arranged by ICAO to permit and 
coordinate implementation of all essential facilities and services. 

IATA is participating in ICAO meetings concerned with a detailed air 
traffic control organization in the Caribbean Region. In this area, ICAO is 
assisting in the establishment of a cooperative Central American Implemen- 
tation Agency which will provide air traffic services, communications facili- 
ties and navigational aids in Costa Rica, Nicaragua, El Salvador, Guatemala 
and Honduras. 

In the South America/South Atlantic Region, a smaller IATA mission 
has visited a number of countries in South America to discuss the problems 
of introducing the jets with airline representatives and local governments. 
This mission has laid the foundation for much closer and continuous con- 
tact with governments in this area which IATA hopes to consolidate during 
the coming year. 

IATA has cooperated closely with ICAO in investigating the possibilities 
of joint financing to remedy specific deficiencies in regional plans. It has 
prepared a list of the deficiencies which require consideration and is now 
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taking part in a special working group of the ICAO Council which will 
select specific projects for joint financing. 

Because of the increasing importance of regional activity and the need 
for continuous and direct contact with civil aviation authorities, IATA has 
now established a second regional technical office at Bangkok to deal with 
matters in the South East Asia and Pacific regions; and hopes to establish 
a similar office in South America to cover that continent and the Caribbean. 
The Montreal headquarters will continue to direct North Atlantic regional 
activities while the London Liaison Office will cover the European, Mediter- 
ranean, African and Middle East regions. 


FUTURE OUTLOOK 


Supersonic Aircraft: The volume of information and speculation about 
supersonic flight has grown in the past year from a trickle to a flood which 
threatens to engulf the airlines and the time has come for IATA to take a 
long, hard look at what lies ahead. The last Annual Meeting felt that if the 
airlines’ requirements were to have an effect on the ultimate design of a 
supersonic aircraft they must give thought now to the fundamental prob- 
lems involved. 

The Technical Committee has accordingly created an advisory group to 
sort out the basic questions which must be asked. Even though many of 
these cannot be definitely answered at this stage, the Committee hopes to 
crystallize the airlines’ ideas on some of the basic parameters for supersonic 
operation, such as range, speed and aircraft size, to a degree sufficient to 
permit rough estimates of their numerical value. Other aspects such as 
aircraft cooling, noise and air traffic control are being given special consid- 
eration. 

Working in conjunction with manufacturers, the Advisory Committee 
is paving the way for the 1961 IATA Technical Conference which will be 
devoted primarily to an investigation of every possible aspect of the super- 
sonic aircraft. 

This work has three aims: to ensure that airlines will have a clear idea 
of what their needs will be in regard to supersonic aircraft; to ensure that 
when a supersonic aircraft does arrive, it will be tailored to fit these needs; 
and to ensure that the potential deficiencies in support equipment, aids and 
facilities can be pinpointed in order to avoid future bottlenecks. 


Cargo Aircraft: The conversion of large numbers of piston-engined 
aircraft to all cargo operation and the rapid development of turbine-powered 
cargo carriers has given rise to a need for greater attention to the design 
features of cargo transports and their support equipment, as well as to 
associated operating requirements. This subject will be one of the main 
features of IATA’s technical activity in the coming year. 

Air Traffic Control: The prospects for improvement in air traffic control 
services are promising, but no revolutionary advances can be expected. While 
intensive research and development programs are in progress, the fact that 
new equipment must be integrated into the existing system on an evolu- 
tionary basis eliminates the possibility of any drastic overnight changes. 
However, it is hoped that this gradual improvement will make possible the 
progressive elimination of Visual Flight Rules which IATA believes to be 
essential for efficient air traffic control in the jet age. 

A wide range of sophisticated electronic equipment is being developed 
to overcome delays in high traffic density terminal areas, especially under 
marginal weather conditions. Some of this is already in operation or under 
evolution at a few locations. On high density oceanic routes, notably the 
North Atlantic, the prospects of self-contained navigational systems now 
being evaluated appear to be most encouraging. Combined with improved 
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communications techniques now within sight, this may make possible an air 
traffic control régime which will provide economical utilization of the air- 
space and the flexibility of operations desirable for jets. The situation could 
be immediately improved if administrations recognized the improved accu- 
racy of new altimeters which all IATA member airlines are now installing 
in their jets. 

While some progress has been made in improving coordination between 
military and civil requirements, military exercises, airspace blockages and 
restricted areas are still responsible for a high proportion of the opera- 
tional restrictions imposed on civil operations. In addition ATC conflicts 
continue to occur with uncomfortable frequency. Shortage of trained air 
traffic control personnel is still a major bottleneck and steps must be taken 
to attract and keep properly trained personnel as controllers. 


All-Weather Operations: In order to reach the goal of all-weather land- 
ing, airlines should take part whenever possible in the various trials and 
evaluations of devices and systems which are now being conducted. It is 
difficult to measure the total economic benefit which may accrue from all- 
weather landing, but the frequent heavy losses suffered by the airlines as 
the result of weather delays and cancellations are well known. Moreover, 
as air transport captures a larger share of the total transport market, it 
becomes the more vital to the traveling public and to carriers that the 
dependability of airline schedules should be maintained. 


Planning and Implementation: Only the operators can tell where the 
shoe really pinches and where serious gaps exist in the worldwide aerial 
highway system. This area of IATA activity has also continued to expand 
and IATA must be able and willing at all times to provide manufacturers, 
regulators and implementation authorities with the fullest information and 
most helpful guidance possible. In doing so, it will continue to be realistic 
and to ask only for what is essential for safe and efficient operation of air- 
craft; and thus to ensure that the efforts of those who provide facilities and 
services are expended to the best advantage of international civil aviation 
as a whole. 


REPORT OF THE FINANCIAL COMMITTEE TO THE 
ANNUAL GENERAL MEETING 


The report of the Financial Committee of IATA covered a wide range 
of financial matters, including taxation, accounting and the operations of 
the IATA Clearing House at London. The report also stated that some larger 
airlines have decided to self-insure a portion of their fleets, rather than to 
pay steeply rising premiums for commercial insurance of their big jets. 

In a review of the airline insurance position, it was reported that while 
there is no general support among carriers for a mutual insurance scheme, 
airlines are concerned by the high premiums being charged for hull insur- 
ance of new and larger aircraft and some are taking other steps to counter- 
act this trend. 

It was also recommended that the percentage of insurance premiums 
allowed as brokerage should be re-assessed, because the responsibility and 
workload of brokers have not increased in the same measure as premiums 
based on rising aircraft values. 

Increased landing fees in many countries and new charges for en route 
facilities have had a considerable effect on the airlines’ operating economy 
during the past year and carriers were urged to take both collective and 
individual steps to oppose them. 

Acting on behalf of IATA members, the Committee has explored a num- 
ber of major fields in which electronic data processing can be applied to 
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airline tasks. It reported that computers are being used for flight planning, 
maintenance scheduling, tariff construction, personnel records, reservations 
control and many other tasks. 

The IATA Clearing House in London, through which the airlines clear 
and settle their interline transactions, had a record total two-way turnover 
of $1,014,000,000 during 1959, the report said. This represented an increase 
of 23.5 per cent over the 1958 total. 

Joint efforts of IATA member airlines in the financial field to cut the 
costs of their operations have been intensified with the increasing tempo of 
jet operations. During the past year, the Financial Committee and its sub- 
committees have examined a large number of urgent and complicated prob- 
lems relating to nearly every phase of the industry. 


IATA CLEARINR HOUSE 


In its thirteenth year of operation, the IATA Clearing House cleared a 
total two-way turnover of $1,014,000,000—an increase of 23.5 per cent over 
1958. At the same time, the 1957 record offset ratio was maintained at the 
1958 level of 89 per cent. 

Of the 95 Clearing House accounts being handled at December 31, 1959, 
69 were IATA members, 22 non-I[ATA members of Airlines Clearing House 
Inc., and four were sponsored parties or special accounts. 

Interclearances for 1959 between the IATA clearing facility and Airlines 
Clearing House Inc. in the United States came to $36,203,000, a 15 per cent 
increase over 1958, while the average offset ratio was held at 96 per cent. 

Action by the Bank of England to ease restrictions on the free converti- 
bility of sterling, has made possible the introduction of various additional 
facilities, as well as simplification of a number of clearance procedures. 

The facility of sponsored clearances, whereby non-IATA carriers were 
for a time permitted to use the Clearing House if sponsored by a member 
willing to guarantee its clearing obligation, was withdrawn in June, 1959 in 
accordance with an Executive Committee decision. However, a proposal to 
permit non-IATA carriers, particularly those which are signatories to the 
IATA Interline Traffic Agreement, to join the Clearing House is now being 
studied. 


REVENUE ACCOUNTING 


The Clearing House and Revenue Accounting Sub-Committee devoted 
considerable time to drawing up procedures for the implementation of the 
use of the basic airline fare, rather than the market worth of the selling 
fare as basis for interline settlement. It also reviewed a multitude of revenue 
accounting matters; and, at the request of the Traffic Conferences, is 
developing a numerical agents’ code which should be of considerable benefit 
to certain branches of the industry. 

The Sub-Committee further revised clearance accounting procedures in 
the light of the freer convertibility of sterling. 


CURRENCY 


A new Currency Sub-Committee was formed during the past year to 
deal with the technical aspects of many currency and exchange problems 
facing the industry, and to be available as an advisory body to the Traffic 
Conferences. 

One subject which the group will scrutinize closely is remittance rates 
as distinct from selling rates. 
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STATISTICS 


Although IATA has consistently opposed requirements for the collection 
of origin and destination statistics, an ICAO Panel is actively exploring 
new proposals and may make concrete recommendations in the next 18 
months. 


DATA PROCESSING 


The Sub-Committee on electronic data processing kept pace with this 
rapidly growing and developing aspect of the industry. It explored in detail 
a number of major fields where electronic machinery could be applied to 
airline data processing aspects of character recognition for automatic prepa- 
ration of input data, labor distribution, labor reporting, personnel statistics 
and traffic statistics. It also considered that automatic sensing of source 
documents (such as flight coupons) for significant instructions could benefit 
airline data processing functions, and in this connection maintained liaison 
with the Air Transport Association of America, also keenly interested in 
developments in this field. 

In addition, a continuing study of “housekeeping” items, such as the 
organization of data processing, scheduling and machine utilization, tape 
libraries and tape control, etc., was maintained on behalf of the airlines, 
as well as a constant interchange of information on equipment and 
techniques. 

The Sub-Committee reported that many IATA carriers now utilize elec- 
tronic data processing equipment, and others are contemplating its purchase. 
It plans to concentrate at its future meetings on particular subjects of 
interest within major areas, and to extend airline cooperation and standard- 
ization in data processing and related procedures as much as possible. 


INSURANCE 


An investigation of the possibility of mutual aircraft insurance among 
the airlines, undertaken in view of prospective increases in hull insurance 
premiums, was reluctantly shelved by the Insurance Sub-Committee due to 
the lack of sufficient information from members. It was apparent that insur- 
ance rates and experience are still considered by many airlines as confidential 
and competitive information. 

However, several large carriers have elected to undertake some degree 
of self-insurance as an alternative to obtaining complete coverage in the 
open market. 

In view of the exclusion from standard aviation insurance policies of 
risks arising from the carriage of radioactive and fissionable material, 
airlines were warned to check their liability under national legislation and 
regulations; and take the necessary steps to insure themselves against all 
types of risk arising from this type of liability. 


TAXATION 


As in previous years, the Taxation Sub-Committee has been mainly 
pre-occupied with income taxes. It has concentrated its efforts on persuading 
authorities that an allocation theory based on system profits is a more 
equitable approach to income taxation than a levy on gross revenue, rather 
than actual earnings. 

In addition the group examined a multitude of taxations such as levies 
on trade and capital, turnover, sales and use, insurance, transportation and 
on free and reduced rate transportation of airline employees. 
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AIRPORT AND NAVIGATION FACILITIES 


During early 1960, a brief was sent to all IATA members outlining the 
principles to be applied in situations where new airport and air navigation 
facilities charges, or increases in existing ones, were encountered. Airlines 
were urged to follow the procedures contained therein, and immediately 
notify airline head offices and IATA of the new charges so as to afford these 
the opportunity for concerted action. 

Airline operating expenses, particularly those of jet flying, have been 
considerably affected during the past year by increased landing fees in a 
number of countries. There have also been new charges for en route facili- 
ties, mainly affecting in transit flights. 

IATA should continue to press for consultation with governments when- 
ever new or increased charges were introduced and pursue its policy to 
oppose them. This joint action should be supplemented by individual airline 
protests through their governments. 


REPORT OF THE TRAFFIC CONFERENCES 
CANNES, OCTOBER 1960 


The IATA Traffic Conference held in Cannes, October, 1960, resulted in 
scheduled airlines agreement on international air fares and rates for most 
of the world’s routes for an unprecedented period of two years. In the past, 
international fares and rates agreements have been valid for 12 months, but 
if governments approve, the fares and rates agreed in Cannes are for the 
most part scheduled to become effective December 1, 1960, or April 1, 1961, 
until March 31, 1963. Carriers will be able to request specific changes at the 
end of 12 months if there is a material change in circumstances. 

The new fares pattern proposed for government approval includes sub- 
stantial reductions in lower class fares across the north and central Pacific 
and between North and South America. 

New excursion and family fare discounts, and special low rates for 
parties traveling together will also be introduced on several routes to pro- 
mote greater tourist traffic, particularly in the off-season. 

On the cargo front, worldwide rates were revalidated at existing levels 
pending a special IATA Conference, beginning January 23, 1961, which will 
discuss new approaches to cargo rating in order to encourage greater bulk 
traffic over the North Atlantic, European and related routes. It is recognized 
that the airlines need to take bold and imaginative measures to fill the cargo 
holds of the new jet transports and the growing number of all-cargo aircraft 
in scheduled service. The industry is on the threshold of a great cargo break- 
through. 

The Conferences maintained the established industry policy of basing 
fares on the jets and permitting a differential in price or conditions of 
service for propeller aircraft on long hauls. Conditions of service in high 
and low fare classes remain unchanged, except that North Atlantic Economy 
class passengers will in future be served hot meals. 

Also agreed was an experimental elaboration of industry fares tables 
by electronic data processing machines, to be done by IATA on behalf of 
member airlines. Liberalized rules for round trip air-sea journeys were 
adopted which will make these combined trips more attractive. 

A brief area-by-area summary of the Cannes fares and rate follows: 

A new economy class service will be offered over the northern and central 
Pacific at fares 14 per cent below existing tourist fares beginning December 
1. Thus the lowest year-round fare between the United States West Coast 
and Tokyo will drop to $435 on jets and $405 in propeller aircraft. First 
class fares will go up slightly to $700 one-way on the jets with propeller 
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aircraft taking either a $50 lower fare differential or offering more liberal 
seating accommodation at jet prices. Special group rates for parties of 35 
or more passengers traveling together will cut northern and central Pacific 
fares a further 30 per cent. They will be valid between Spetember 1 and 
February 28 eastbound and November 1 and February 28 westbound. Cargo 
rates will not change. 

Fares within Asia and Australasia were fully agreed with little alteration. 

A new fares table for the Western Hemisphere envisages reductions of 
as much as 35 per cent in the lower class fares for long hauls between North 
and South America with the New York-Buenos Aires round trip fare being 
reduced to $599 on jets and $538 on propeller aircraft from $934 and $878 
respectively. First class fares would be increased up to 10 per cent. 

New family fares, providing a third discount for each additional member 
of the family group, will be offered between Bermuda and the United States 
and Canada. 

Rates for a wide range of specific commodity shipments between Canada 
and Europe will be reduced effective January 1. Additionally, new develop- 
mental special commodity rates were agreed to encourage volume cargo 
between North American points and the Caribbean Islands. 

Other Western Hemisphere cargo rates will remain largely unchanged. 

North Atlantic fares will remain virtually unaltered but carriers on 
these routes will meet in the Spring to assess results of the new low 17-day 
excursion fares which went into effect on October 1, and to consider further 
excursion and group travel schemes. 

Fares between the east coast of the United States and the Far East via 
the North Atlantic will be substantially reduced. 

On the mid-Atlantic route, on which economy fares at 16 per cent reduc- 
tions were introduced this month, there will be minor adjustments, but no 
significant changes. 

Special family fares will be introduced on the South Atlantic routes at 
a substantial discount off round-trip fares for each additional member of 
the family group. 

Cargo rates over Atlantic routes will hold steady at present levels pend- 
ing the results of the January meeting. 

General fares levels on routes within Europe, Africa and the Middle 
East, between these areas and between Europe and the Far East and Aus- 
tralasia will remain unchanged after the substantial reductions effected over 
many of these routes earlier this year. However, the pattern of special 
creative and inclusive tour fares designed to promote greater off-season 
tourist traffic will be further expanded and improved. Special holiday fares 
in Europe which had successful results this spring will be extended to the 
fall season. Additionally, special fare reductions will be offered for parties 
traveling to the Middle East, including Israel, Jordan, Lebanon and the 
United Arab Republic from Europe and the United Kingdom. 

There will also be special lower excursion fares from Persian Gulf 
points to India and Pakistan and from Fiji to India. 

Cargo rates in these areas remain unchanged. 


Ill. INTERNATIONAL LABOR ORGANIZATION 


AD HOC CIVIL AVIATION MEETING 
GENEVA, SEPTEMBER 26th-OCTOBER 7th, 1960 


The opening plenary sitting of the Ad Hoc Civil Aviation Meeting was 
held on 26th September, after which the Government, Employers’ and Work- 
ers’ representatives held separate meetings to examine the items on the 
agenda. 
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The agenda of the Meeting, which had been drawn up by the Governing 
Body of the International Labor Office, comprised the following items: 


1. Review of conditions of employment in civil aviation. 
2. Hours of duty and rest periods of flight personnel. 


The following 18 countries which had been invited by the Governing 
Body were represented at the Meeting: Australia, Belgium, Brazil, Canada, 
Colombia, Denmark, Norway and Sweden jointly, France, Federal Republic 
of Germany, India, Italy, Japan, Mexico, Netherlands, Switzerland, United 
Kingdom, and the United States, as well as observers from non-governmental 
international organizations. 

In implementation of an agreement concluded between the International 
Civil Aviation Organization and the I.L.0. concerning their collaboration in 
matters regarding civil aviation, two representatives of ICAO participated 
actively at all stages of the proceedings of the Meeting. 

Twelve plenary sittings were held during the Meeting, during which the 
following were among the subjects discussed: The technical development 
of Civil Aviation and its social implications; recruitment and vocational 
training; safety and crew accommodation on board; holidays with pay for 
air crew and ground staff stationed abroad; personnel stationed outside the 
home country; income security of flight personnel after retirement or 
grounding; interchange of aircraft and personnel; civil liability of flight 
crews; brief survey of general conditions of employment of ground staff. 

Report 1, prepared by the International Labor Office, outlines the sub- 
divisions into which these subjects were divided and ICAO document C-WP/ 
3221 deals with the substance of the conclusions and resolutions of the 
Meeting. 














JUDICIAL AND REGULATORY DECISIONS 


I. COMMENT 


N an endeavor to provide our readers with quantitative as well as quali- 
tative coverage of air law and commerce, we are enlarging the scope of 
the judicial and regulatory decisions section of the Journal. 

As in the past, important judicial decisions will be digested. In addition, 
however, we shall also index these cases under various headings and cite 
other current decisions so that you will receive full exposure to current 
adjudication and have a convenient tool to facilitate more exhaustive 
research. 

In addition to judicial decisions, Civil Aeronautics Board awards and 
decisions will be reported in a similar manner as described above. 

To complement the coverage we are extending to judicial and regulatory 
proceedings, we shall also attempt to keep you abreast of legislative develop- 
ments by digesting currently enacted statutes and amendments. 

We hope that these changes, which have been inaugurated in this issue 
of the Journal, increase its value to you and we solicit any suggestions and 
comments you may have in respect to these changes. 

—The Editors 


II. JUDICIAL DECISIONS 
AIR CARGO: 


Conversion — Wrongful Delay in Delivery 


Compania Cubana de Aviacion, S. A. v. Comfort-Craft, Inc., 120 So. 2d 
49,6 Av. Cas. 18,026 (Fla. Ct. App. 1960). 

The carrier, by terms of the shipping contract, was to deliver its cargo 
to the consignee before receiving payment for its services. The cargo was 
placed in storage, however, and the carrier refused to release it until pay- 
ment was made. The court held that this action amounted to a conversion of 
the shipment. 


AIRPORTS: 
Lease — Rule Against Perpetuities 


Southern Airways v. DeKalb County, 115 S.E. 2d 207, 6 Av. Cas. 18,030 
(Ga. Ct. App. 1960). 

An airport lease arrangement between the carrier and the county was 
declared void because it violated the rule against perpetuities. The lease 
was not to become effective until the airport was completely and officially 
open for business, an event which might not occur within twenty-one years. 


Taxi Operations — Violation of City Ordinance 


Courtesy Cab Co. et al. v. Johnson, 6 Av. Cas. 18,035 (Wis. Sup. Ct. 
1960). 

The taxi operator, licensed by a different city, by picking up passengers 
at another city’s municipal airport and transporting them within the same 
city, was held to be in violation of that city’s ordinance which prohibited 
foreign licensed cabs from operating wholly within its limits. Although the 
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airport is considered a quasi-municipal corporation, the ordinances of the 
city embracing it do not become inoperative unless the said airport enacts 
legislation of its own. 


Racial Discrimination — Segregation at Airport Restaurant 


Coke v. City of Atlanta et al., 184 F. Supp. 579, 6 Av. Cas. 18,043 (N.D. 
Ga. 1960). 

The refusal to serve the plaintiff, a Negro air passenger, except behind 
a screened table in a corner of an airport restaurant constituted discrimina- 
tion entitling the plaintiff to injunctive relief. Although the restaurant was 
privately owned, its operations under a lease agreement with the airport 
authority constituted it as property being used for a state or city purpose 
and subject to the equal protection provision of the Fourteenth Amendment 
of the Federal Constitution. 


CONDEMNATION: 
Federal Airport — Passage of Fee Simple 

Gale et al. v. City of Jackson, Mississippi, et al., 120 So. 2d 500, 6 Av. 
Cas. 18,041 (Miss. Sup. Ct. 1960). 

Complainants, former owners of the disputed property, contended that 
they were entitled to reclaim land which had been condemned by the federal 
government for airport or military purposes and which had now been con- 
veyed to the defendant city for other uses. Although such a contention 
might have been valid under state law, the condemnation in this instance 
was pursuant to federal law under which full fee simple title passed; there- 
fore, no reversionary interest remained with the complainants. 


Road Frontage on Airport Parkway — Prejudicial Evidence 

Frontage, Inc. v. County of Allegheny, 162 A. 2d 1, 6 Av. Cas. 18,071 
(Pa. Sup. Ct. 1960). 

The trial court made a series of prejudicial errors in a condemnation 
proceeding of land for airport purposes necessitating the remanding of the 
case for a new trial. Among the errors committed were the court’s dis- 
paraging of the expert witnesses called to testify concerning the value of 
the property, the failure of the court to instruct the jury properly as to fair 
market value, and admitting evidence that at the time of the taking, a cloud 
on the title of the condemned property existed because the road frontage of 
the property would become part of a limited access highway. In respect to 
the last point, the court noted that at the time of the trial no steps had been 
taken by the municipality to make such a road into a limited access highway. 


EASEMENTS: 
Take-offs Over Property — Air Force Lease — Sub-lease to Air National Guard 

Wright et ux. v. United States, 279 F. 2d 517, 6 Av. Cas. 18,075 (U.S. 
Ct. Cl. 1960). 

The plaintiff sued the federal government for the taking of an avigation 
easement under which it asserted the right to fly its planes over the plain- 
tiff’s property at an altitude of 250 feet or above. The Air Force operated 
at the adjacent city-owned airport under a lease arrangement. The lease 
was subsequently modified whereby the Air Force suspended operations and 
the Air National Guard simultaneously began operations. The Air Force 
retained the right to reuse the field when so desired. Such a modification of 
the lease did not amount to an abandonment of the easement; it was merely 
a suspension of Air Force use with permission to the Air National Guard 
to use the easement. The Government was therefore liable to pay compensa- 
tion for the easement. 
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LABOR RELATIONS: 


Railway Labor Act — Strike Threat — Injunctions 


Continental Air Lines, Inc. v. Flight Engineers Int. Assoc., AFL-CIO 
et al., 6 Av. Cas. 18,078 (S.D. Cal. 1960). 

A strike threat arose out of a “major labor dispute” caused by the 
plaintiff seeking to abolish unilaterally certain jobs of the members of 
defendant union. The National Mediation Board entered the dispute, but 
concluded its services, and the Railway Labor Act’s statutory waiting period 
had expired. The court ruled that the motion of the plaintiff for injunctive 
relief could not be granted as the anti-injunction provisions of the Norris- 
LaGuardia Act barred such action. 


Airline Employee Overseas — Railway Labor Act Inapplicable — 
Writ of Certiorari Denied 


Air Line Stewards and Stewardesses Association, Int. v. Trans World 
Airlines, Inc., 173 F. Supp. 369 (S.D. N.Y. 1959), aff’d., 273 F. 2d 69 (2d 
Cir. 1959), cert. denied, May 23, 1960 (U.S. Sup. Ct.). 


Air Carrier Pilots — Compulsory Retirement at Age 60 — 
Suit to Declare Requirement Invalid — Dismissed — All Facts 
Alleged Previously Rejected by Federal Appellate Court 


Air Line Pilots Association, Int. et al. v. Quesada, 6 Av. Cas. 18,085 
(S.D. N.Y. 1960). See also, 182 F. Supp. 595 (S.D. N.Y. 1960), 276 F. 2d 
665 (2d Cir. 1960) and 276 F. 2d 892 (2d Cir. 1960). 


Threatened Strikes — Protest Against Regulation Issued by 
The Administrator of the Federal Aviation Agency — 
Agency Inspector in Pilot Seat for En Route Inspection of 
Turbo Jet Aircraft — Injunctive Relief 


American Airlines, Inc. et al. v. Air Line Pilots Association, Int. et al., 
6 Av. Cas. 18,083 (N.D. Ill. 1960). 


PERSONAL INJURIES: 


Injury of Passenger Debarking From Airplane — 
Failure to Prove Negligence 


Adam v. Trans World Airlines, 6 Av. Cas. 18,028 (N.Y. Sup. Ct., N.Y. 
County 1960). 


PROCEDURE: 


Evidence of Proper Party Defendant — Admission of Letter 


Weidwald et ux. v. Capitol Airways, Inc., 6 Av. Cas. 18,028 (Tenn. Ct. 
App. 1960). 
~ Plaintiffs left their airplane with defendant having his assurance that 
it would be stored inside a hangar. The plane was subsequently damaged 
during a wind storm while outside of the hangar and, upon adjudication, 
the plaintiffs recovered damages. The defendant appealed the judgment 
assigning as error the admissibility of a letter signed by his insurance 
adjuster to the plaintiffs which established the defendant as the proper party 
defendant. The reviewing court held that such letter was properly admitted 
as a writing in the regular course of business and that the evidence did 
not preponderate against the judgment of the trial court. 
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License Suspension — Late Filing of Petition for Review 


Clinton v. Civil Aeronautics Board, 278 F. 2d 506, 6 Av. Cas. 18,034 (9th 
Cir. 1960). 

The Civil Aeronautics Board properly refused to review the petition of 
the appellant concerning the revocation of his temporary flight navigator’s 
license since such petition was untimely filed. The Board was under no duty 
to inform the petitioner of the rules in respect to such appeals and the 
petitioner’s own ignorance of such rules did not toll the time limitation. 


Interrogatories — Refusal to Answer — Personal Knowledge Not Required 


Cozier et al. v. American Airlines, Inc. et al., 25 FRD 268, 6 Av. Cas. 
18,047 (S.D. N.Y. 1960). 

An altimeter manufacturer may not refuse to answer interrogatories 
concerning knowledge it might have of acts of an airline or a plane manu- 
facturer which might have contributed to a particular airplane crash. The 
contention that such is a question of fact for the jury and that the manufac- 
turer’s president had no personal knowledge of the events surrounding the 
accident or the manner in which it occurred was rejected. Knowledge from 
any source should be given and if the defendant so desires, it may state the 
source of such knowledge. 


Instructions to Jury — Amount of Award — Influence of Income Tax 


Anderson, Adm. v. United Air Lines, Inc. et al., 6 Av. Cas. 18,039 (S.D. 
Cal. 1960). 

Plaintiff objected to the defendant’s requested instruction to the jury 
that they refrain from considering the consequences of the federal income 
tax on any award of damages. This memorandum of the court informed 
plaintiff’s counsel that the instruction’ would be given as it would be a 
cautionary instruction which could do no harm and it would foreclose an 
area which the jury might conceivably enter unless directly forbidden by 
an instruction. 


Rehearing Following Remand — Mail Rates — Power of Board to 
Reconsider Entire Rate Question 

Delta Air Lines, Inc. v. Civil Aeronautics Board, 6 Av. Cas. 18,067 (D.C. 
Cir. 1960). 

When a final rate order is reversed and remanded to the Board following 
appeal to the courts, the Board may consider the entire rate question anew, 
particularly when new data becomes available during the pendency of appeal. 
Although the carrier was awarded lower rates to its detriment, the public 
interest demanded such action. 


Claim for Wrongful Death — Alternate Statements — Sufficiency 


Taylerson et al. v. American Airlines, Inc. et al., 183 F. Supp. 882, 6 Av. 
Cas. 18,057 (S.D. N.Y. 1960). 

Defendant moved to dismiss the wrongful death action filed against it 
because of the lack of privity. The motion was denied since, although the 
allegation of breach of warranty was not supported, the complaint alleged 
negligence in the alternative and an action may not be dismissed if one of 
the alternate statements of claim is sufficient while the other is not. 


Jurisdiction — Warsaw Convention — Monetary Limitations 


Green et al. v. El Al Israel Airlines Ltd., 6 Av. Cas. 18,058 (E.D. N.Y. 
1960). 
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Plaintiff sought to remove the action to the state court contending that 
the federal court lacked jurisdiction since the amount in controversy was 
less than $10,000. The motion was denied as the amount in controversy 
exceeded $10,000 when the suit was instituted. The subsequent finding that 
the Warsaw Convention with its monetary limitations applied did not affect 
federal court jurisdiction once it had attached. 


Change of Venue — Mandamus to Force Action 

United States v. Wright, 6 Av. Cas. 18,085 (3rd Cir. 1960). 

After the government had been denied its motion for a change of venue 
in a case involving an aircraft collision, it petitioned the court of appeals for 
a writ of mandamus contending that the denial of the motion was an abuse 
of discretion. The petition was denied as the court held that to issue such a 
writ would be to assume original jurisdiction and substitute the use of the 
writ for an appeal. 


Triable Issue of Fact — Warranties of Fitness 


Page v. Blue Star Aviation Corp., 6 Av. Cas. 18,088 (N.Y. Sup. Ct., N.Y. 
County 1960). 

Circumstances surrounding prior repairs to an airplane which crashed, 
received in light of defendant’s representation that a reliable concern was 
employed to do the work, did not conclusively sustain the claim that the 
defendant should have known of the defect. This was an issue requiring a 
trial and therefore the plaintiff’s motion for a summary judgment was 
denied. 


Voluntary Dismissal of a Wrongful Death Action Allowed — 
Conditioned on Plaintiff Paying Portion of Defendant’s Costs — 
Action Based on Same Accident Instituted in State Where 
It Took Place and Where Most Witnesses Reside 


Lunn v. United Aircraft Corp., 6 Av. Cas. 18,059 (D. Del. 1960). 


ROUTE AWARD: 
Undue Influence — Judicial Review — Remanded for Investigation 

United Air Lines v. Civil Aeronautics Board, 6 Av. Cas. 18,053 (D.C. 
Cir. 1960). 

The court remanded the route award case to the Civil Aeronautics Board 
so that it could make further inquiry into the alleged activities of the suc- 
cessful applicant after it had been contended that said carrier had engaged 
in certain ex parte activities designed to influence or bring pressure on the 
Board in violation of the Board’s Rules of Practice. Without intimating a 
view as to the validity of the charge of such violations, the court felt that 
the Board should investigate such alleged activities. 


“Catch-All” Clause — Application for Service — Unwilling Carrier 


North Central Airlines, Inc. v. Civil Aeronautics Board, 6 Av. Cas. 
18,049 (D.C. Cir. 1960). 

After the carrier, in an area route proceeding, had been awarded service 
to various cities under a “catch-all” clause in its application, it expressed 
an unwillingness to serve such cities and contended that section 401 (g) of 
the Federal Aviation Act allowed it to do so. The Board rejected this con- 
tention and, upon adjudication, was upheld by the court which stated that 
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the Board has the authority to order new service or extensions of routes 
where such modification does not amount to a substantial change in the 
carrier’s system. 


TARIFFS: 
Liability Limitations — Misdelivery of Baggage 

Franklin v. United Air Lines, Inc., 6 Av. Cas. 18,078 (S.D. N.Y. 1960). 

Defendant’s motion for a summary judgment in accordance with its 
tariff provision was granted. Where there has been no willful wrongdoing 
by or unjust enrichment of the defendant carrier, plaintiff cannot avoid the 
contractual limitations of defendant’s liability by characterizing a mis- 
delivery caused by negligence or mistake as a conversion. 


WRONGFUL DEATH ACTIONS: 


Earning Ability of Deceased — Personal Habits and Character as Evidence 


St. Clair v. Eastern Air Lines, Inc., 279 F. 2d 119, 6 Av. Cas. 18,065 
(2d Cir. 1960). 

The trial court committed error in admitting evidence that deceased, 
who had been killed in an airplane collision, had lived with his second wife 
prior to his divorce from his first wife and that he was given to excessive 
drinking. The court of appeals held that although personal habits are to 
some degree relevant considerations in determining earning capacity, these 
particular factors were not. The case was remanded on the ground that the 
jury may have been influenced by such testimony in awarding damages. 


Il. C.A.B. AWARDS AND DECISIONS 


AIRMAN CERTIFICATES: 
Civil Air Regulation — Adoption After Filing — Bar to License 

Coberly, William B., Jr., Petition of; Docket No. SM-4-4 (Order Serial 
No. S-1041), May 12, 1960 reported in 1A CCH Av. L. Rep. {| 22,384. 

The petitioner was refused a license because of a civil air regulation 
forbidding their issuance to persons with diabetes mellitus. Although the 
regulation was promulgated after the petitioner had applied for the license, 
it was still controlling as being in the interest of safety in air commerce. 


Suspension of Certificate — Careless and Reckless Operation 

Quesada v. Smith; Docket No. SE-2-3 (Order Serial No. S-1042), May 
23, 1960 reported in 1A CCH Av. L. Rep. {| 22,387. 

A commercial pilot’s certificate was suspended where the evidence showed 
that he flew the aircraft at such low altitude that he either stalled the engine 
or struck utility wires. Entries in the aircraft’s log book showing that 
required inspections had been made disputed the contention that the crash 
was due to an engine failure. 


Suspension of Certificate —- Flying Plane With Bent Rudder 
Quesada v. Fabian; Docket No. SE-3-11 (Order Serial No. S-1046), 
June 18, 1960 reported in 1A CCH Av. L. Rep. § 22,400. 
The pilot’s certificate was suspended because he operated a plane with a 
bent rudder. Although the rudder had been bent back in place by hand, this 
did not make the plane airworthy. The suspension was vacated, however, 
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because an F.A.A. inspector witnessed the action and made no move to 
prevent the flight. 


CARRIER CERTIFICATES: 


Certificate Renewal — Resort Area — Profitable Operations 
Between Florida and Grand Bahama Island 
Mackey Airlines, Inc., Renewal Proceeding; Docket No. 9941 (Order 
Serial No. E-15350), May 24, 1960, approved by the President, June 8, 
1960 reported in 1A CCH Av. L. Rep. {| 22,393. 


Cincinnati-Detroit Service — Local Carrier Substituted for Trunkline 
Carrier — Profitable Route to Strengthen Carrier 


Cincinnati-Detroit Suspension Investigation; Docket No. 9891 (Order 
Serial No. E-15365), June 10, 1960 reported in 1A CCH Av. L. Rep. { 22,396. 


Local Service Awards — Southeastern States Area — Petition for 
Reconsideration — Rejected Except for Minor Changes 
Southeastern Area Local Service (Supplemental Opinion and Order); 
Docket No. 7038 et al. (Order Serial No. E-15169), April 29, 1960 reported 
in 1A CCH Av. L. Rep. ff 22,380. 


FOREIGN AIR CARRIERS: 


Amendment to Air Transport Agreement Between U. S. and Brazil — 
Brazilian Air Carrier Allowed to Omit New Orleans as 
Terminal Point — Conformity with Agreement 
Empresa de Transportes Aerovias Brasil, S.A—Amendment of Foreign 
Air Carrier Permit; Docket No. 10963 et al. (Order Serial No. E-15232), 
April 22, 1960, approved by the President, May 13, 1960 reported in 1A CCH 
Av. L. Rep. {| 22,378. 


Service by Canadian Carrier — Chatham, Canada and Points in the U. S.— 
Permit Issued for Casual, Occasional or Infrequent Operations 
McKay Airways—Foreign Air Carrier Permit; Docket No. 11123 (Order 
Serial No. E-15269), May 6, 1960, approved by the President, May 24, 1960 
reported in 1A CCH Av. L. Rep. {| 22,388. 


Service by Canadian Carrier — Montreal to Certain Points in 
Eastern and Mid-Western U. S. — Permit Issued for 
Casual, Occasional or Infrequent Operations 
Laurentide Aviation Limited—Foreign Air Carrier Permit; Docket No. 
11213 (Order Serial No. E-15311), May 12, 1960, approved by the President, 
June 1, 1960 reported in 1A CCH Av. L. Rep. {] 22,389. 


FREIGHT FORWARDERS: 


Violation of Tariff — Delivery Service — False Advertising 


Complaints v. American Shippers, Parcel Air Service; Docket No. 9559 
et al. (Order Serial No. E-15170), April 29, 1960 reported in 1A CCH Av. 
L. Rep. J 22,381. 

The air freight forwarder was found guilty of providing and charging 
for delivery services within the terminal area of the city of air destination 
without having a CAB tariff for such service. It was also found guilty of 
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false advertising in that it advertised free insurance of $50 on all shipments, 
when, in fact, this figure appeared in its tariff as a declared valuation charge. 


MAIL RATES: 


Sale of Flight Equipment — Capital Gains — Reinvestment 


New York Airways, Inc—Mail Rates and Order Amending Final Rate 
Order; Docket No. 7716 (Order Serial Nos. E-13800, E-15307), April 28, 
1959, June 1, 1960 reported in 1A CCH Av. L. Rep. {| 22,392. 

In accordance with section 406 (d) of the Federal Aviation Act, New 
York Airways, Inc. had its mail rate adjusted in order to exclude capital 
gains derived from the sale of flight equipment where such gains had been 
reinvested in other flight equipment. 

Mail rates were also established in the following proceedings: 

Chicago Helicopters Airways, Inc—Mail Rates; Docket No. 11061 (Order 
Serial No. E-15243), May 18, 1960 reported in 1A CCH Av. L. Rep. {| 22,386. 

Lake Central, Inc—Temporary Mail Rates (Tentative Decision and 
Order) ; Docket No. 8444 (Order Serial No. E-15196), May 6, 1960 reported 
in 1A CCH Av. L. Rep. {| 22,383; (Opinion and Order Fixing Temporary Mail 
Rates) (Order Serial No. E-15367), June 10, 1960 reported in 1A CCH Av. 
L. Rep. J 22,397. 


MISCELLANEOUS: 


Failure to Secure Certificate or Exemption Order — Hertz 
Rent-A-Plane System — Violation of Federal Aviation Act 


National Air Taxi Conference, Inc. et al. v. Hertz Rent-A-Plane System, 
Inc.; Docket No. 10066 (Order Serial No. E-15333), June 6, 1960 reported 
in 1A CCH Av. L. Rep. { 22,390. 

Hertz Rent-A-Plane System by conducting a plane rental service under 
a licensing arrangement with plane owners was in violation of the Federal 
Aviation Act as the arrangement resulted in its acting as an indirect carrier 
without a certificate or exemption order. A further violation of the Act was 
found in that the licensing agreement severely restricted the operations of 
the plane owners in violation of section 408 (a) (5) which forbids a person 
engaged in aeronautics to exercise control over an air carrier. 


PERSONNEL AND LABOR RELATIONS: 


Management Salaries — Public Disclosure 


Allegheny Airlines, Inc.—Order Denying Motion to Withhold From Pub- 
lic Disclosure (Order Serial No. E-15153), April 26, 1960 reported in 1A 
CCH Av. L. Rep. { 22,382. 

Despite the carrier’s protest that the public disclosure of the salaries 
paid its officers and management personnel was harmful from a labor bar- 
gaining standpoint, embarrassed employees, and provided fuel for gossip 
and discontent, the Board found that such a disclosure is common practice 
among agencies for regulated industries and that such matters were legiti- 
mate information for the public. 


PROCEDURE: 


Staff Report — Availability to Parties — Due Process 


New York-San Francisco Nonstop Service Case (Supplemental Opinion 
on Reconsideration Regarding Order E-14586); Docket No. 9214 et al. 
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(Order Serial No. E-15169), April 29, 1960 reported in 1A CCH Av. L. Rep. 
{| 22,379. 

The Board found that it could properly refuse to allow parties to an 
investigation to inspect a staff report which had been used to determine 
whether a hearing was warranted. Such a refusal is not in violation of 
due process. 


Board Investigation — Subpoena of Documents — Attorney-Client Privilege 


Air Transport Association of America—In the Matter of an Inspection 
and Review of the Act of ATA and Its Instrumentalities (Order Denying 
Motion to Quash Subpoena); Docket No. 10281 (Order Serial No. E-15360), 
June 9, 1960 reported in 1A CCH Av. L. Rep. {ff 22,394. 

The Board denied a motion of ATA to quash a subpoena issued for the 
production of certain documents relative to an investigation being conducted 
of its activities. The Association’s contention that the documents fell under 
the attorney-client privilege was rejected on that basis that no such relation- 
ship existed between the Association and the airline members and, if such 
a relationship did exist, Congress never intended the privilege to extend to 
regulated carrier industries. 


Supplemental Air Carriers — Transfer of Certificate — 
No Need for Evidentiary Hearing 


California Eastern Aviation, Inc. and President Airlines, Inc.—Certifi- 
cate Transfer; Docket No. 11044 (Order Serial No. E-15328), June 3, 1960 
reported in 1A CCH Av. L. Rep. J 22,399. 


Passenger Fares — More Reliable Data Available — Consolidation of Cases 
Even Though One Had Proceeded to an Initial Decision 


Puerto Rico Passenger Fare Investigation; Docket No. 9523 (Order 
Serial No. E-15371), Proposed Fares to Puerto Rico; Docket No. 11211 
(Order Serial No. E-15871), June 10, 1960 reported in 1A CCH Av. L. Rep. 
{ 22,398. 


TARIFFS: 


Transportation Between Airports — Furnished by Air Carriers 


Ground Transportation Between Airports (Opinion and Order Dismissing 
Complaint); Docket No. 10958 (Order Serial No. E-15220), May 12, 1960 
reported in 1A CCH Av. L. Rep. {| 22,385. 

The Board found that the furnishing of free transportation between 
airports by a group of air carriers was not in violation of the carriers’ 
tariffs. An exception to the tariff rule permitted the practice and it was 
considered a part of air transportation and, therefore, not discriminatory. 


IV. STATUTES AND AMENDMENTS 
ALASKA: 
Alaska Air Commerce Act, Laws of 1960 (S.B. 87) ch. 161, effective 
January 1, 1961. 


This act provides for the Public Service Commission to administer and 
regulate civil aeronautics within the state, including the certification of 
aircraft and the filing of tariffs. 











326 JOURNAL OF AIR LAW AND COMMERCE 


MASSACHUSETTS: 


Sound Barriers and Run Up Area, Laws 1960, ch. 473, effective Septem- 
ber 12, 1960. 

Sound barriers and the designation of aircraft engine run-up areas are 
authorized to be established at Logan International Airport. 


MICHIGAN: 


Aviation Matching Funds, Laws of 1959 (P.A. 255; S.B. 1051). 
Supplemental moneys are appropriated to facilitate the matching of 
federal funds for airport purposes by political entities and subdivisions. 


MISSISSIPPI: 


Aeronautics Commission Fund, Laws 1960 (H.B. 985), effective May 11, 
1960. 

Certain aviation fuel tax moneys are to be placed in a special Aeronautics 
Commission Fund to be used to support the Aeronautics Commission and to 
aid municipalities in the operation of their airports, if any such financial 
aid is matched by the municipalities. 

Sales Tax, Laws 1960 (H.B. 291), effective July 1, 1960. 

A retail sales tax of two percent is imposed on all retail dealers who 
engage in the sale of aircraft. 


NEW YORK: 


Anti-discrimination Practices, Laws 1960, ch. 779, effective April 25, 
1960. 

Section 292 of the Executive Laws is amended to include airdromes as 
places of public accommodation where discrimination is forbidden. 


RHODE ISLAND: 


Certificate Fee, Laws 1960 (H.B. 1517), effective July 1, 1960. 
The fee for obtaining an air carrier certificate is now $20. 


SOUTH CAROLINA: 


Guest Statute, Laws 1960 (Act 989) effective May 24, 1960. 

The guest statute, which controls the liability of the owner of an airplane 
to a non-paying guest, was amended by changing the word “airships” to 
“aircraft.” 
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PUBLISHER’S ANNOUNCEMENT 


With this issue, the last number of Volume 27, Northwestern 
University will cease to be the publisher of the Journal of Air 
Law and Commerce. We are happy to announce, however, that 
Southern Methodist University has undertaken, through its Law 
School, to continue the publication of the Journal. Publication 
by SMU will begin with the Winter issue of 1962 which will 
carry a summary of 1961 developments in air law as well as 
current material. 

Records on subscribers and monies which have been paid to 
us from advance subscriptions are now being transferred to 
Southern Methodist University. Correspondence concerning the 
Journal should be directed to Dean John W. Riehm, Jr., School 
of Law, Southern Methodist University, Dallas, Texas. 

We take this occasion to wish SMU every success in the con- 
tinuation of the Journal and to thank all those persons who, 
through the years, have enabled Northwestern University to 
publish the Journal. These include the Journal’s founder, Mr. 
Fred D. Fagg, Jr., Mr. Edward C. Sweeney, its long-time editor 
and friend, Professors Stanley Berge and John Cobb Cooper, 
Mr. G. Nathan Calkins, Jr., and a host of others. They can all 
be proud of the contributions which this Journal has made to 
aviation from its earlier years. They can also take assurance, as 
do we, from this change of publishers, that the Journal will con- 
tinue to play its unique role in the field of aviation. 


Franklin M. Kreml, Director 
The Transportation Center 
at Northwestern University 
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